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INTRODUCTION
Confiscation of property acquired through crime and
the forfeiture of illegal assets are instruments for active
counteraction of serious crimes that are of nature to
generate economic gain for their perpetrators or related
persons. The application of such mechanisms indicates
a firm political will and a particular governmental policy
to combat crime. It is grounded on the awareness of
an existing high risk of growing organised crime and
corruption and the perception for its growing negative
effect on the governance and economic development of
the country.
The reasons behind the adoption of legislation for
forfeiture of illegal assets differ from one country to
another but this specific approach should be taken as
a clear policy against accumulation of assets whose
legal origin cannot be proven. It aims at prevention and
provides for dissuasive effect on future perpetrators.
Ireland was one of the first countries to introduce in 1996
Asset Forfeiture in the form of the Criminal Assets Bureau
which initiates civil forfeiture proceedings.1 Ever since this
instrument has been part and parcel of a whole set of special
legal provisions and institutions designed to enhance
the effectiveness of counteracting organised crime and
corruption in a large number of countries. Applying such
an asset forfeiture mechanism in itself is a manifestation of
a particular policy aiming to combat serious crime.

The relevance of this problematic is in removing the
economic gain from serious crime (including, but not
limited to drug trafficking, corruption, money laundering,
organised crime) in order to discourage the criminal
conduct. Its importance is evidenced by the number
of multilateral treaties that have been concluded and
provide obligations for states to cooperate with one
another on confiscation, asset sharing, legal assistance,
and compensation of victims. Several United Nations
conventions (including the United Nations Convention
against corruption) and multilateral treaties contain
provisions with regard to forfeiture of assets.
The policy of counteracting organised crime and
corruption signals a different approach in forfeiture
of illegally acquired assets in favour of the state, in
particular in view of the different problems it is designed
to tackle. For example in Ireland the major objective
is counteracting terrorism, and in Italy – forfeiture
of assets belonging to the mafia. By its special nature
the so called civil forfeiture allows for sanctioning of a
larger set of actions related to strengthening the rule of
law and restoring social justice. By its nature this is an
encompassing policy – it is aimed not only at forfeiture
of proceeds of crime in favour of the state as an ancillary
mechanism regardless of the imposed penalty and the
outcome of the criminal proceedings, but at any illegal
assets (that is assets whose origin cannot be proven).

The particular occasion was the murder of the investigative journalist Veronica Guerin. The public discontent and the immediate reaction
of the Irish authorities lead to the adoption of special law, the so-called Criminal Assets Bureau Act, whereby assets acquired with proceeds
of crime can be forfeited by the Government in favour of the State. To this end the Criminal Assets Bureau (CAB) was set up to advance
these objectives.

1
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CHAPTER 1
Legislative Approaches for Forfeiture of Illegal Assets in
Bulgaria and the European Union

The second regime has been established by the
Criminal Code in 1982. It envisages forfeiture of
proceeds of crime in favour of the state where the
proceeds are not subject to return or reimbursement. 2

contribute to more effectively counteracting this
crime. In 2005 the Forfeiture in Favour of the State of
Assets Acquired through Criminal Activity Act (2005
Forfeiture of Criminal Assets Act) (repealed) entered
into force. This new regulation did not lead to any
conflicts with the forfeiture of proceeds of crime
under the Criminal Code described above. Pursuant
to the express provision of Article 1, para 2 of the
2005 Forfeiture of Criminal Assets Act (repealed),
recourse to the Act could be made only when the
assets were not subject to confiscation or forfeiture
under terms and procedures set forth in another
law. Unlike the confiscation as a form of punishment
for a crime and the forfeiture as a measure of
coercion imposed together with the punishment in
the framework of criminal proceedings, the 2005
Forfeiture of Criminal Assets Act (repealed) provided
for freezing and confiscation of assets before a civil
court.

Changes in the public, political and economic
relations after 1989 led to changes in the nature of
crime and the appearance of new forms of crime
organisation. The expansion of this criminal activity
beyond national borders objectively led to generating
illegal assets in proportions that required additional
mechanisms for the establishment of criminal assets
and their forfeiture in favour of the state that would

Unfortunately the relatively short period of
application of this Act (from mid 2005 till the end of
2012) did not allow to take stock with sufficient in
depth of the positive aspects and deficiencies of the
regulation therein. The 2005 Forfeiture of Criminal
Assets Act (repealed) was repealed in 2012 when the
Forfeiture in Favour of the State of Illegally Acquired
Assets Act (2012 Forfeiture of Illegal Assets Act) 3

Forfeiture of illegally acquired assets in favour of
the state is not a novelty in Bulgaria. Throughout the
different historical stages of state development this
institute has had different characteristics, scope and
application procedures that have been determined
by the different public and economic context.
The historical review of the legislation in this field
points to several regimes of forfeiture in favour
of the state with different characteristics and
consequences.
The first is related to confiscation as a form of
punishment.

Article 53, para 2, lettera ‘b’ of the Criminal Code.
The full text of the Act is accessible at the internet site of the Commission for Illegal Assets Forfeiture (CIAF), section „National Legislation”
at http://www.ciaf.government.bg/pages/view/nacionalno-29/

2
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came into force and is currently an acting law in
the country. 4 Although at first it would appear that
the two pieces of legislation have identical scope of
application, in fact they are very different.
One of the reasons for this change of the concept of asset
forfeiture is the series of recommendations made by
the European Commission in all its reports on progress
in Bulgaria under the Co-operation and Verification
Mechanism after July 2009. It was stressed as early as
2009 that legal loopholes seriously undermined the
efficiency of the Commission for Establishing Property
Acquired from Criminal Activity (CEPACA)’s work. The
particular recommendation regarding counteracting
corruption and organised crime is “to improve the
efficiency of the system to freeze/confiscate criminal
assets”.5
In response to the recommendations in the European
Commission’s reports, in July 2011 a draft law on
Forfeiture of Assets Acquired through Criminal Activity
and Administrative Violations was tabled. The draft law
had been elaborated by the Ministry of Justice in 2010
and was submitted in parliament on 31 May 2011. The
bill was rejected at its first reading in the 41st National
Assembly by 95 votes; 71 MPs supported the bill and one
MP abstained.6
In February 2012 when a new draft law on asset forfeiture
was submitted in Parliament, the European Commission
recommended to Bulgaria to adopt stronger asset
forfeiture legislation and to improve the practice and
results in forfeiting criminal assets. The report contains
an analysis of the draft law and calls again for inclusion
of the power for CEPACA to undertake pro-active asset
verification of senior officials and politicians as well as
the possibility for CEPACA to launch ex-officio checks on
grounds of administrative infringements.
The Forfeiture in Favour of the State of Illegally Acquired
Assets Act uses the broader notion, namely illegally
acquired assets. These includes any assets within the
meaning of § 1, item 1 of the Supplementary Provisions
of the 2012 Forfeiture of Illegal Assets Act, i.e. assets

whose acquisition could not be reasonably explained
vis-à-vis the income of the person who acquired them.
Forfeiture of illegally acquired assets (civil forfeiture)
is the forfeiture in favour of the state of such assets
in the framework of civil proceedings under the 2012
Forfeiture of Illegal Assets Act. These civil proceedings
do not require a final conviction for a crime committed
where the crime has justified the launch of proceedings
under this act (non-conviction based asset forfeiture).
Regarding the types of crimes that can trigger forfeiture of
illegally acquired asset proceedings, the 2012 Forfeiture
of Illegal Assets Act has endorsed a broad criminalisation
approach. The inventory of crimes provided for in the
act includes crimes that typically generate assets such as
property crimes, drug-related crimes, money laundering
etc. as well as other crimes that allow to expand the
scope of forfeiture to illegally acquired assets of a
broader range of persons. Since both proceeds of crime
and any other illegally acquired assets may be forfeited,
it may be defined as an expanded form of forfeiture.
The 2012 Forfeiture of Illegal Assets Act was subject to
constitutional review before the Constitutional Court
twice. Both the entire Act’s and particular provisions’
compliance with the Constitution and with international
treaties to which Bulgaria is a party was challenged. The
Constitutional Court found the Act in its entirety to be
in compliance but established that certain provisions
thereof contradict the Constitution.7
At this stage of application of the Act it is still early to make a
comprehensive assessment what effect it has had on the
work of the Commission. The results of the work of the
Commission for Illegal Assets Forfeiture (CIAF, successor
of CEPACA) over the last three years demonstrate a
consistent upward trend of a growing value of forfeited
proceeds of crime in favour of the state, with effective
judgments.8 However, the proceedings in question and
the effective judgments were rendered under the former
law. The checks initiated under the new law are still in an
initial stage and probably some decrease in the value of
forfeited assets will be registered in 2014. At the same
time the upward trend of increasing value of assets

Such an act is not a novelty in the Bulgarian law. In 1919 the Forfeiture in Favour of the State of Illegally Acquired Real Estates entered into
force in Bulgaria. Those were real estate acquired by a wide circle of persons such as public servants, private natural persons or legal entities
in relation to a crime committed by them or on another ground set forth in the same act.
5
Cf. Report from the Commission to the European Parliament and the Council on progress in Bulgaria under the Co-operation and
Verification Mechanism of 22 July 2009.
6
This bill proposed that forfeiture proceedings be not bound by a conviction for a crime committed and a threshold for lack of correspondence
in the assets that would trigger forfeiture proceedings one that exceeded 400 minimum wages. The bill did not provide for the length of
the time period checked but extended this discretion to the Commission at the time of launching forfeiture proceedings. More detailed
information about the content of the bill may be found in the verbatim record of the plenary discussions of the 41st National Assembly held
on 8 July 2011, http://www.parliament.bg/bg/plenaryst/ns/7/ID/2628.
7
Cf. judgment of the Constitutional Court no. 13 of 13 October 2013 in constitutional case no. 6/2012 and judgment of the Constitutional
Court no. 2 of 23 May 2013 in constitutional case no. 1/2013.
8
In 2013 the Commission for Illegal Assets Forfeiture (CIAF) forfeited in favour of the state, under 41 effective judgments, assets acquired
through criminal activity to the amount of BGN 12 615 740.89, the Commission reported. This is the best result so far since the Commission
was established eight years ago. Compare with BGN 12 369 345 in 2012 and BGN 9 355 364 in 2011. The largest value of forfeited assets
is BGN 5 268 175.47, upon request of the Sofia Tax Directorate inspectors, followed by BGN 3 205 765.75 upon request of the Varna Tax
Directorate inspectors.
4
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forfeited in favour of the state demonstrates a certain
level of effective interaction between the Commission’s
units and the respective bodies.

Freezing and Confiscation of Proceeds of
Crime in European Context
European Union law in the area of asset forfeiture must be
considered in the context of the Lisbon reform whereby
the three-pillar structure of the European Community
was repealed and a single entity, the European Union was
thereby established. Notwithstanding this change, it is
good to recall that the subject matter of asset forfeiture
goes hand in hand with issues such as organised crime
and corruption and until recently these crimes were part of
the so-called third pillar of the EU9 where the organisation
and the Member States enjoyed shared competence.10
After 2001 a number of framework decisions were
adopted in the area of confiscation of proceeds of
crime.11 These decisions aim at establishing an effective
legal framework and standards for forfeiture of
proceeds of crime. The principle endorsed in the abovementioned framework decisions is that such forfeiture
is possible within the limits of criminal proceedings by
a competent national court, after an effective conviction
and in relation to assets acquired through crime.
To strengthen the EU legal framework in the area
of confiscation outlined above and to achieve more
effective and widespread confiscation of criminal assets,
it is proposed to deviate from the principle that asset
forfeiture is only possible following an effective criminal
conviction. The Commission’s proposal for a Directive
of the European Parliament and of the Council on the
freezing and confiscation of proceeds of crime in the
European Union aims precisely at allowing for asset
forfeiture in cases where no conviction is possible.
The creation of such a directive was accompanied
by great expectations, some of which going as far as
discussing the possibility of allowing for non-conviction
based forfeiture. Bulgaria, Italy and Ireland supported
such an expansion of the concept during meetings of the
Council of Ministers at the end of 2011 and the beginning
of 2012. The proposal for a directive however hardly met
these expectations and asset forfeiture remains largely
connected to criminal proceedings providing for only
few exceptions to the existing regime.
At this stage asset forfeiture in the European law is
bound with criminal proceedings in much greater extent
than the 2012 special Bulgarian law.12

The first two pillars of the EU were respectively the European Economic Community and the Common Foreign and Security Policy.
Article 2.2 of the Treaty on the Functioning of the European Union.
11
Cf. http://www.ciaf.government.bg/pages/view/evropejski-syuz-47/
12
The final text of the directive is expected to be adopted in March 2014. The Commission will continue to explore options for non-conviction
based forfeiture.
9
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CHAPTER 2
Composition and Structure of the Commission for Illegal
Assets Forfeiture
To clearly comprehend the institutional structure and
the issues related thereto, it is necessary to make some
general preliminary clarifications.
Firstly, the term used for the purposes of this study,
namely “institutional structure” refers to both the
composition of the CIAF and the CIAF administrative
structure pursuant to the statutory rules in the 2012
Forfeiture of Illegal Assets Act and the CIAF Rules of
Procedure.13
Secondly, in view of the regulation laid down in the 2012
Forfeiture of Illegal Assets Act , the generic term “bodies
in charge of establishing illegally acquired assets” refers
to both the CIAF and directors and inspectors in its
regional units (Article 5, para 1 read in combination with
Article 13, para 1 of the 2012 Forfeiture of Illegal Assets
Act). In accordance with this distinction, the law lays
down their powers in separate legal provisions.
The Transitional and Final Provisions of the 2012
Forfeiture of Illegal Assets Act provided for a time limit
for the election and respectively appointment of CIAF
members as well as for the adoption of regulations
implementing the law. Regardless of the postponed
entry into force of the law by six months as of the
date of its promulgation (§ 16 of the Transitional and

Final Provisions), the initially set two-month period for
constituting the CIAF was extended by three months
after entry into force14 even before the initial period had
expired.
Such a legislative approach can hardly be championed,
all the more so as the CIAF staffing continued well after
expiry of the extended deadline – instead of by 19
February 2013, the Commission staffing was completed
only on 1 March 2013.
In the course of monitoring the establishment of the
new Asset Forfeiture Commission, in the beginning of
2013 Transparency International – Bulgaria pointed to
the violation of the terms set forth in the Transitional
and Final Provisions of the law. The term for electing and
appointing the Commission’s members is of paramount
importance.
The term for drafting the Commission Rules of Procedure
as laid down in § 3, para 4 of the Transitional and
Final Provisions is one month after the Commission’s
composition has been determined. However, Rules of
Procedure were only adopted with a delay of almost
two months and instead of prior to 1 April 2013, the
Rules were adopted on 29 May 2013 (this is the date of
adoption of the Rules by the Commission as referred to

13
The Rules of Procedure were adopted by a decision of the Commission for Illegal Assets Forfeiture reproduced in record no. 435 of 29 May
2013 (§ 3 of the Final provisions) and was promulgated in State Gazette no. 49/2013, last amended and supplemented by State Gazette no.
52/2013, available at http://www.ciaf.government.bg/pages/view/nacionalno-29/ under “National legislation” section.
14
Cf. the Law amending and supplementing the Forfeiture in favour of the State of Illegally Acquired Assets Act, promulgated State Gazette
no. 103/2012.
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In the course of its
monitoring, Transparency
International – Bulgaria
found violations of the terms
set forth in the Transitional
and Final Provisions of the
Law, which led to delays in
constituting the Commission,
drafting the Rules of
Procedure of the Commission
as well as the Instruction for
interacting with other state
bodies under Article 30, para
2 of the 2012 Forfeiture of
Illegal Assets Act

in § 1 of the Final Provisions of these same Rules) and
entered into force on 4 June 2013.
The Instruction for interaction with the other state
bodies under Article 30, para 2 of the 2012 Forfeiture of
Illegal Assets Act (the State Agency for National Security,
Ministry of Interior, Prosecution Office and bodies with
the minister of finance) was adopted with less delay.
Pursuant to § 8 of the Transitional and Final Provisions of
the law, the Instruction had to be adopted within three
months after the law’s entry into force, i.e. by 19 February
2013. Instead, it was adopted on 11 March 2013.
This is how the newly established Commission for
Illegal Assets Forfeiture adopted rules for interaction
with the other state bodies before it could regulate its
own work.

Constitution and composition of the
Commission for Illegal Assets Forfeiture
(CIAF)
According to Article 5, paras 1 and 2 of the 2012 Forfeiture
of Illegal Assets Act, the CIAF is an independent and
specialised standing public body; it is a legal person
having its registered office in Sofia. The Commission
consists of five members, including one chairperson and

one deputy chairperson (Article 6, para 1). In consistency
with the established legislative practice, Article 8, para
1 of the 2012 Forfeiture of Illegal Assets Act lays down
comprehensively the eligibility criteria for Commission
members. Members of the Commission shall be legally
capable Bulgarian citizens, who:
 have a university degree in Law or Economics and
at least five years of experience in their field;
 have been cleared for access to information classified as Top Secret;
 have not been convicted of an intentional publicly
actionable criminal offence, regardless of rehabilitation;
 have not been exempted from criminal liability for
an intentional publicly actionable criminal offence by
way of an administrative penalty;
 have not been deprived of the right to hold public
office or practise a particular occupation or activity.15
The law further on lays down (in Article 6, para 2)
requirements regarding the type of education and
professional experience of CIAF members, namely
law degree and at least 10 years of professional legal
experience for the chairperson and five years for the
other members.
Next to the eligibility criteria, Article 8, para 3 stipulates
incompatibility of CIAF members with the following
occupations:
 holding public office in central or local government;
 carrying on any business activity or acting as partners, managing directors or members of supervisory,
management or control bodies of any company, cooperative, State-owned enterprise or non-profit legal
entity;
 receiving remuneration for activities carried out
under a contract or a civil-service relation with any
State or public organisation, company, co-operative
or non-profit legal entity, natural person or sole trader, save for research, teaching or exercise of copyright;
 carrying on any other paid professions, including
liberal professions;

The newly established Commission
for Illegal Assets Forfeiture
adopted rules for interaction with
the other state bodies before it
could regulate its own work

15
This type of penalty may be imposed either for a crime committed or for an administrative violation. The reference to this penalty without
specifying the grounds for imposing it means that a person who has been imposed such a penalty for an administrative violation, cannot
be elected as member of the CIAF.
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CIAF is a standing independent
and specialised state body, a
legal person seated in Sofia. The
Commission has five members, of
which one chairperson and one
deputy chairperson
 membership in political parties, coalitions or organisations established for political purposes, or involvement in political activities that interfere with his
or her independence.
These
incompatibility
conditions
are
identical
throughout the national legislation and aim at ensuring
independence and impartiality of the Commission
members in their work.
In relation to these requirements, the law sets forth
a one-month period as of the election, respectively
appointment of CIAF members, within which CIAF
members, where applicable, must take action to
eliminate the incompatibility (Article 8, para 4). Failure to
comply with this obligation is a ground for terminating
the term of office ahead of time (Article 9, para 1, item 5).
The 2012 Forfeiture of Illegal Assets Act preserves the
quota principle between several public bodies in the
appointment of Commission members. This principle
was introduced by the repealed 2005 Forfeiture of
Criminal Assets Act. The chairperson of the Commission
is appointed by the Prime Minister, three Commission
members are elected by Parliament, and one member is
appointed by the President (Article 6, para 3).
An analysis of the 2012 Forfeiture of Illegal Assets Act
provisions regarding constitution of the Commission
demonstrates that the principle of transparency is
only endorsed half way in the law. Article 7 of the Act
lays down the selection procedure for members of the
Commission but only for the Parliament quota. There
are no rules whatsoever regarding the selection made by
the Prime Minister or the President. Unfortunately both
the reasons to the bill and the opinions voiced during
the plenary discussions remain silent as to why such a
double approach has been favoured.
It is appropriate to consider, in case of future
amendments of the law, introducing transparent
rules for the selection of the Prime Minister’s and the
President’s nominees. These rules must fully translate

the principles of transparency, competitiveness and
publicity of the selection. Nominees must be publicly
heard and must be provided with the opportunity to
present their concepts for the work of the Commission
and to answer questions.
The procedure for election of CIAF members by
Parliament is scarcely regulated as compared to similar
procedures in Parliament for the constitution of other
bodies or the election of their members respectively.16
Article 7, para 1 of the 2012 Forfeiture of Illegal Assets
Act stipulates that CIAF member nominations shall be
published on the Parliament’s website, and the election
shall be preceded by a hearing in the respective standing
parliamentary committee (Article 7, para 2 of the Act).
The term of office of the Commission shall be five years.
and shall commence as from the election of all of the
members thereof.
To rule out possible domination of proposals by one
parliamentary group, Article 6, para 4 of the 2012
Forfeiture of Illegal Assets Act expressly provides that
Parliament may only support one nomination of a
certain parliamentary group. This approach should be
positively assessed.
This is the place to point out that the National
Assembly adopted particular decisions regarding rules
of procedure for nominating candidates, submitting
documents and making them publicly known, hearing of
nominees, and preparation for the election of members
of the Commission for Illegal Assets Forfeiture17 and
election of members of the Commission for Illegal Assets
Forfeiture, including the chairperson.18

The 2012 Forfeiture of Illegal
Assets Act preserves the
quota principle between
several public bodies in the
appointment of Commission
members. This principle was
introduced by the repealed
2005 Forfeiture of Criminal
Assets Act

16
For example the procedure under the Judicial System Act for the election of members of the Supreme Judicial Council or of inspectors at
the Inspectorate with the Supreme Judicial Council.
17
http://parliament.bg/bg/desision/ID/14308.
18
http://parliament.bg/bg/desision/ID/14309.
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An analysis of the 2012 Forfeiture
of Illegal Assets Act provisions
regarding constitution of the
Commission demonstrates that the
principle of transparency is only
endorsed half way in the law: there
are no rules whatsoever regarding
the selection made by the Prime
Minister or the President
The President made recourse to a similar procedure
for the election of a CIAF member from the President’s
quota, although the law does not require that. The rules
for nominating candidates were publicly announced,19
as well as information about the candidate20 and the
records of the hearing held by a commission specially
convened for that hearing.21
Only the chairperson of the acting CIAF was appointed
by the Prime Minister without any public selection or
election procedure.

the said time limit.
Termination of a CIAF member’s term of office ahead
of time upon entry into force of an act establishing
conflict of interest is a hypothesis of a different nature
that shall be reviewed in Chapter 4, “Good Governance
Standards for the Work of the Commission for Illegal
Assets Forfeiture”.

Administrative Structure of the
Commission for Illegal Assets Forfeiture
Regulating the structure and functioning of the
administration of any public office, including the CIAF,
does not require that rules are set forth in a law. Typically
for the Bulgarian law, the act establishing a public body
delegates the drafting of a bylaw to that end. The 2012
Forfeiture of Illegal Assets Act is no exception in this
regards. It stipulates the basic arrangements regarding
CIAF’s regional units and sets forth requirements for
regional units’ directors and for inspectors working in
these regional units. As far as details of the regulation
are concerned, Article 20 of the 2012 Forfeiture of Illegal
Assets Act grants the CIAF the power to adopt Rules of
Procedure and requires it to publish them in the State
Gazette.

The law lays down a five-year term of office of the CIAF
members, which starts running once the Commission
is fully staffed (Article 6, para 5 ). To ensure impartiality
and to rule out possible abuse of function, the law
prohibits that CIAF members occupy this position for two
successive terms of office.

The Rules of Procedure for CIAF and its administration
(hereinafter: “CIAF Rules of Procedure”) provide that

This solution should be positively assessed in view
of the considerable length of time of two successive
terms of office, i.e. 10 years. Such a temporal limitation
is appropriate to rule out the establishment of
dependencies or a sense of tenure.

In future rules ensuring
transparency in the selection
of the Prime Minister’s and
the President’s nominees must
be introduced. These rules
must fully translate the
principles of transparency,
competitiveness and publicity
of the selection. Nominees
must be publicly heard and
must be provided with the
opportunity to present their
concepts for the work of the
Commission and to answer
questions

In accordance with the established legislative practice,
the 2012 Forfeiture of Illegal Assets Act lays down the
grounds for terminating the term of office of CIAF
members ahead of time (Article 9, para 1), as well as the
rules for filling a position thus vacated. As long as most
of these grounds are traditional (such as death, objective
inability to perform the duties, effective criminal
conviction etc.), for the purpose of this study only some
of the grounds will be discussed.
As has already been pointed out, if an elected, respectively
appointed member of the CIAF does not eliminate,
where applicable, the ground for incompatibility within
the specified period, his or her term of office shall be
terminated ahead of time, immediately after expiry of
19
20
21

http://www.president.bg/docs/1358956965.pdf.
http://www.president.bg/files/dokumenti.pdf.
http://www.president.bg/docs/1360057445.pdf.
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cific work with international co-operation (Article 27
CIAF Rules of Procedure).

The procedure for election
of CIAF members by Parliament
is scarcely regulated
as compared to similar
procedures in Parliament for
the constitution of other
bodies or the election of their
members respectively

CIAF’s administration is structured22 in directorates and
is organised, depending on its respective duties, into
general and specialised administration. At the time of
conducting this study, the total number of positions,
including the Commission members, is 345.
CIAF central administration includes a secretary general,
the general administration units and one directorate of
the specialised administration.
The following positions are directly subordinate to the
CIAF chairperson:
 the secretary general, who is entrusted with the
general management of the administration; general
management activities are exhaustively listed (Article
16 of the CIAF Rules of Procedure);
 internal audit unit (Chapter Three, Section ІІІ, CIAF
Rules of Procedure);
 financial controller (financial management and
control) (Chapter Three, Section ІV, CIAF Rules of Procedure);
 Inspectorate that is entrusted with exercising administrative control over the structural units and the
staff members in the administration (Chapter Three,
Section V, CIAF Rules of Procedure);
 protection of classified information – a unit established in every public office pursuant to the Protection of Classified Information Act in relation to activities pertaining to classified information (Chapter
Three, Section VІ, CIAF Rules of Procedure);
 public relations and protocol – a unit entrusted
with liaising between CIAF and its administration and
the media as well as with organising public events related to the work of the CIAF (Chapter Three, Section
VIІ, CIAF Rules of Procedure);
 “Methodology and International Co-operation” Directorate – a unit from the specialised administration
which combines functions pertaining to CIAF’s spe-

22

Two directorates of CIAF central administration
are directly subordinate to the secretary general,
“Administrative, Legal and Information Service”
Directorate and “Financial Property Management”
Directorate. Their functions are set forth in detail in
Articles 24 and 25 of CIAF Rules of Procedure.
In terms of organisational structure and interaction
between the separate units, CIAF is well structured.
There is clear internal subordination and levels of
responsibility, the strategic level of functioning is
distinct from the operational one. The sector units (the
directorates) are clearly set apart and comprise large
parts of the management areas so that the institution
functions effectively. On the other hand, the structure of
organisation, in particular regarding the regional units, is
appropriate and effective in terms of management and
development of personnel and operational aspects of the
work. The special “Management of Human Resources”
unit facilitates the personnel’s effective development
and management.
The regional units are CIAF locally competent bodies to
which some of the actual work on the implementation
of the 2012 Forfeiture of Illegal Assets Act is assigned.
Therefore the regional units and their respective areas
of operation are set forth in the 2012 Forfeiture of Illegal
Assets Act, and the CIAF Rules of Procedure only provide
for certain details of their regulation.

To ensure impartiality and to rule
out possible abuse of function, the
law prohibits that CIAF members
occupy this position for two
successive terms of office
The regional units are part of CIAF specialised
administration. They include the regional directorates
and the regional offices to them.
There are five regional directorates and pursuant to
Article 5, para 4 of the the 2012 Forfeiture of Illegal Assets
Act they are located in the areas of the five appellate
courts in the country, i.e. in Sofia, Plovdiv, Burgas, Varna
and Veliko Tarnovo. The norms regarding the regional
directorates are peremptory in nature and do not leave
room for CIAF discretion whether and where to set up a
regional directorate.

Cf. the organigram published at http://www.ciaf.government.bg/pages/view/organizacionna-struktura-28.
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Since the area of each appellate region is different, to
ensure efficiency it is necessary to set up smaller units
in the framework of the regional directorates. These are
the regional offices, 16 in total, operating in the area of
the district courts in each appellate region.23 The 2012
Forfeiture of Illegal Assets Act grants full discretion to the
CIAF to decide where and how many regional offices to
set up (Article 5, para 4).

The regional units are CIAF locally
competent bodies to which
some of the actual work on
the implementation of the 2012
Forfeiture of Illegal Assets Act is
assigned

Compared to the 2005 Forfeiture of Criminal Assets Act
(repealed) that provided for five regional directorates,
the reduction in number in the law currently in force is
significant. An objective assessment of whether and how
this reorganisation will affect the work of the regional
directorates would only be possible after monitoring
their work over a certain period of time.
Staff members in the CIAF administration fall in two
categories: civil servants and contracted staff (Article 5,
para 5 of the 2012 Forfeiture of Illegal Assets Act). The
positions in the CIAF administration that are occupied by
civil servants and by those contracted under the Labour
Code are set forth in the Classification of Administrative
Positions.24 The administrative positions are approved
by the CIAF chairperson.25
Article 13, para 1 of the 2012 Forfeiture of Illegal
Assets Act stipulates that of all staff members of the
Commission administration, only the directors of the
regional directorates and the inspectors therein are
considered organs of the CIAF. This legislative solution
is meant to establish expressly, rather than leave the
matter to interpretation, which staff members have
powers concerning the core work of the CIAF.
This is why the eligibility criteria for these positions are
laid down in the law and they are identical with the
eligibility criteria for CIAF members.26 There is difference

only as regards the field of higher education and the
required length of professional experience.
General conditions of incompatibility when assuming
positions at the Commission ensure to a large degree
the formal implementation of its goals and objectives.
At the same time, the expansion of the range of
incompatibilities could adversely affect personnel
selection. The problem is to strike a certain balance
between the general eligibility criteria for job applicants to
the Commission, on the one hand, and the specific tasks
and requirements regarding the career development
of employees, on the other hand. Overcoming this
problem, or at least maintaining a reasonable balance
between these two reference systems for evaluating
employees’ achievement, is determined by the active
policy on career development, training and effective
control over the work of employees.
CIAF’s specific structure suggests that these tasks should
be a priority for the heads of the regional units where
the essential part of the work of both the inspectors and
the administration is performed. CIAF’s decentralised
structure allows testing different approaches to further
develop and improve the range of general eligibility
criteria for job applicants to the CIAF and to implement
targeted policies for promotion of high professional
achievements.
The 2012 Forfeiture of Illegal Assets Act does not
regulate in any detail the appointment of staff members
in the CIAF administration, save for the envisaged
competition for the appointment of directors of the
regional directorates and the inspectors therein
(Article 13, paras 2 and 2 of 2012 Forfeiture of Illegal
Assets Act). This legislative approach is by no means
an omission in the special law. The provision that staff
members in the CIAF administration are civil servants
and such employed under labour contracts is sufficient.
Depending on how a particular position is defined in
the Classification of Administrative Positions, the CIAF

General conditions of
incompatibility when assuming
positions at the Commission ensure
to a large degree the formal
implementation of its goals and
objectives

23
Article 28, para 2 of CIAF Rules of Procedure lays down the cities where regional offices shall be set up and stipulates in the areas of which
district courts they are competent to operate.
24
Adopted by Decree no. 129 of the Council of Ministers of 26 June 2012, promulgated State Gazette no. 49/2012, last supplemented State
Gazette no. 80/2012.
25
Article 12, para 8 of CIAF Rules of Procedure.
26
Article 13, paras 2 and 3 refer to Article 8 of the 2012 Forfeiture of Illegal Assets Act, which lays down the eligibility criteria for CIAF
members.
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shall apply the respective law for the appointment to a
particular position, that is either the Civil Servants Act or
the Labour Code.
Pursuant to the 2012 Forfeiture of Illegal Assets Act,
the duties regarding appointment of staff members
are distributed among the CIAF and its chairperson.
Therefore pursuant to Article 11, para 1, item 6 of the
Act, the CIAF is the body in charge of appointing the
directors of the regional directorates and the inspectors
therein. The appointment of other staff members in the
administration is carried out by the CIAF chairperson
acting on a proposal of the director of the regional
directorate (Article 12, para 1, item 6 of the 2012
Forfeiture of Illegal Assets Act read in combination with
Article 31, para 2, item 4 of the CIAF Rules of Procedure).
Decentralisation of appointments that has been
endorsed in the law allows for a greater flexibility in view
of the regional CIAF directorates.

The CIAF is a specific decentralised
structure where the CIAF’s powers
are delegated on regional level
without however CIAF being able
to directly determine the specific
activities of its own structural
units

The law allows that the positions of ‘director of regional
directorate’ and ‘inspector’ are occupied by people with
either law degree or degree in economics. The position
of director, given its managerial nature, requires at
least five years of professional experience, while the
position of inspector does not require any professional
experience. Both positions are to be occupied following
a competition.27 The law does not specify how this
competition is to be held hence the CIAF enjoys the
discretion to decide how to convene such competitions.
The appointment of directors of the regional directorates
and the inspectors therein is a power of the CIAF (Article
11, para 1, item 6 of the 2012 Forfeiture of Illegal Assets
Act).
The nature of the work to be performed by the
inspectors could create a problem regarding the
administrative capacity required for the application of
the 2012 Forfeiture of Illegal Assets Act. According to the
Act’s logic, the inspectors are competent to perform all
actions related to the establishment of the facts in the

27

CIAF’s most essential priority is
determined by the Commission’s
capacity to prove, that the
inspections are complete and the
conclusions are correct

course of the inspection. This means that an inspector
will have to study whether the third parties that acquired
assets from the inspected person, have acquired these
in order to conceal the source of assets; whether the
price indicated in a document submitted is the actual
price etc. It is clear that it is not practically possible each
and every one of the inspectors to have the required
special knowledge and experience in very different
fields, something which is a condicio sine qua non for
the correct application of the law.

Structure of the Commission in terms of
efficiency
The efficiency of the Commission very much depends
on its structure and functional characteristics. The
interaction with other bodies and institutions is also of
key importance for its effective work. This interaction
is premised on a special instruction, which lays down
a model of institutional interaction and co-operation,
which in turn should be the subject of a separate
analysis.
Despite relying on the general rules in the establishment
of similar administrative structures, the CIAF structure
displays some significant differences that have to do
mostly with the functional characteristic of the separate
institutional levels. The Commission has five regional
directorates and 16 regional offices. The Commission
powers are limited to the inspection, supervising its
implementation and summarising the data obtained.
The Commission has no powers to gear the course of
the inspections, which the inspectors initiate in the
respective regional units. This is precisely why the
CIAF is a specific decentralised structure where the
CIAF’s powers are delegated on regional level without
however CIAF being able to directly determine the
specific activities of its own structural units. In this
sense the core structure, the Commission itself, has no
direct mechanisms at its disposal to gear the work of its
regional units where the major focus is precisely on the
regional units’ work.
CIAF’s most essential priority is determined by the
Commission’s capacity to prove, in the framework of
judicial proceedings, that the inspections performed by

Cf. Article 13, paras 3 and 4 of the 2012 Forfeiture of Illegal Assets Act.
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its regional units are complete and the conclusions made
in relation to the established facts and circumstances are
correct. This is why the Commission should promote and
maintain such an organisation and expertise that would
allow, in strict compliance with the statutory requirements,
to prepare and complete comprehensive inspections that
lead to successful trials in favour of the state.
The specificity of this institution is determined by a
unique combination of data that is available with a broad
range of public institutions and bodies, and organising
this data around the actions of the inspected person over
a ten-year period of time. This individual interpretation
of available data about the dynamics of assets puts the
Commission in a unique position vis-à-vis the other
institutions that are involved in various degrees with
the establishment and verification of certain facts and
actions. At the same time, the CIAF is the only instance that
decides whether or not to open illegal assets forfeiture
proceedings in favour of the state. This exceptional
independence of decision-making carries alongside
certain commitments regarding the institution’s liability
and the effective application of the law.
Pursuant to the 2012 Forfeiture of Illegal Assets Act, the
five regional directorates are located in the appellate
court areas, that is in Sofia, Plovdiv, Veliko Tarnovo,
Varna and Burgas. The sixteen regional offices in turn
operate in the area of the district courts in each appellate
region. At the same time the nature of the Commission’s
tasks makes it an analytical structure rather than an
operational one. These are the common conditions in
the analysis of administrative capacity and efficiency of
the CIAF that constitute the core of the indicators of a
civil monitoring over CIAF’s work.
The basic elements that define CIAF’s functional
characteristics can be classified in several groups. First,
it is rather inspections based on documentary analysis.
The data and documents collected in the course of the
inspection of assets outline an extremely broad range
of all public institutions involved with the acquisition,
management and tax obligations associated with assets
owned.

The exceptional independence of
decision-making of the Commission
regarding opening illegal assets
forfeiture proceedings in favour
of the state carries alongside
certain commitments regarding
the institution’s liability and the
effective application of the law

An extremely large volume
of information reaches the
Commission, including, but
not only, information about
available financial resources
in the country and abroad
and about other forms of
property as defined in the law.
In practice an exceptionally
large and heterogeneous
in nature volume of
information is channelled to
the Commission, and this in
turn determines the specific
profile of competence of the
inspectors working in the
system of CIAF

If to these we add information about available financial
resources in the country and abroad and about other
forms of property as defined in the law, we will end up
with an extremely large and heterogeneous in nature
volume of information that determines the specific
profile of competence of the inspectors working in the
system of CIAF.
This aspect of the assessment of the Commission’s
effectiveness corresponds directly to the eligibility
criteria for staff members appointed in the system. The
inspectors’ legal and economic expertise will probably
not be sufficient to establish beyond any doubt how
the assets owned correspond to the means available
to the person specified in the signal that initiated
the inspection. The material scope of the inspections
carried out by the Commission’s regional units cannot
practically be restricted to certain areas of expertise. It is
the exceptional variety and heterogeneity of information
on the basis of which the inspections must be conducted
that determines the specificity of this institution.
A particular focus in the assessment of the Commission’s
administrative capacity should be put on issues regarding
the career and professional development of staff
members. As long as this is a matter of human resources
management, specific professional development
programmes should be set in place corresponding to the
specific nature of CIAF’s work.
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Future legislative amendments
should open opportunities
for setting in place a system
of statutory requirements
for the asset valuers and the
analyses drawn up by them
as well as for structuring
in an appropriate manner the
overall evaluation of assets
that could be the subject of
such inspections

On the other hand, further efforts are required
to build the Commission’s public authority and to
enhance the prestige of its staff members. These
issues should be resolved not only by the Public
Relations Department; effective co-operation with
the Human Resources unit and public communication
experts is needed regarding the overall public image
of the Commission.
Future
legislative
amendments
should
open
opportunities for setting in place a system of statutory
requirements for the asset valuers and the analyses
drawn up by them as well as for structuring in an
appropriate manner the overall evaluation of assets that
could be the subject of such inspections.
The third group of elements indicative of the difficulties
that must be addressed by the structure and functional
specificity of the CIAF is outlined by the ratio of the staff
number of the general and specialised administration,
on the one hand, to the public funds available to CIAF,
on the other hand. Monitoring performed over the last
year shows that while the staff of CIAF regional units
substantially increased, the appropriations available

Monitoring performed in 2013
shows that while the staff of CIAF
regional units increased in relative
terms, the appropriations available
to the Commission decreased.
This fact seriously hinders the
Commission’s effective work

to the Commission decreased. Therefore, while the
understanding that more staff members should be
employed is prevalent, the appropriations available for
ensuring their work are relatively reduced.
Such a solution involves significant risks. On the one
hand, the automatic increase of the number of staff
does not guarantee that the high quality of staff in
charge of such an important job will be preserved.
On the other hand, reducing the public funds while at
the same time maintaining or forecasting increased
volume of work for the Commission means that the
legislature sees possibilities for dramatically enhancing
the effectiveness and efficiency of the Commission
where such prerequisites are not in place. In view of the
series of statutory restrictions regarding the storage
of collected information for the person inspected, as
well as the expected pressure on the structures of
the Commission and its staff by interested parties,
staff members should meet the highest standards of
professional performance in their work. Mechanically
increasing the number of staff members will have an
adverse effect on the guarantees for strict compliance
with statutory requirements. On the other hand,
limitation of funds would require merger of activities and
would reduce the chances for effective implementation
of the Commission’s duties.
Against this backdrop, the effectiveness of the whole
system depends on striking a balance between securing
the information, which in turn means smaller staff (but
provided with consistent opportunities for enhancing its
expertise), on the one hand, and bigger appropriations
to ensure the funds required for the successful
performance of the Commission, on the other hand. If it
is not possible to secure additional public funds for the
Commission, the single instrument for strengthening
the Commission’s administrative capacity and efficiency
is building and developing effective inter-agency cooperation.
In this connection a research hypothesis could be
formulated regarding the main groups of deficits
that should be subject to civil monitoring. First, in
view of the specific model of the institution and its
decentralised structure, which guarantees at the
same time development of its administrative capacity
and effective discharge of its major duties, the most
significant deficits may be expected in the context of
the interaction with other institutions.
Poor interaction, delays in proceedings and even more
importantly – lack of necessary data base to allow for the
operative progress of an inspection are the core deficits
in this group that may adversely affect the Commission’s
effectiveness. All these deficits outline possible adverse
effects in the different stages of illegal assets forfeiture
proceedings in favour of the state.
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Under the current
institutional model of the
Forfeiture Commission the
most significant deficits may
be expected in the context of
the interaction with other
institutions

Expanding the scope of CIAF’s work would require
additional funds to secure maintenance, storage and
preservation of seized assets until forfeiture proceedings
in favour of the state are completed. These expenses
are highly necessary to guarantee the public objective
of the forfeiture but at the same time they add up to
the costs without any guarantees that these extra costs
could be reimbursed through effective management of
the forfeited assets after completion of the trial.
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CHAPTER 3
Good Governance Standards in the Work of the
Commission for Illegal Assets Forfeiture
To effectively attain CIAF’s objectives and explore
options for civil monitoring of the results achieved, a
comprehensive set of notions should be in place to allow
establish deficits and assess effectiveness. The basic
notions to use in assessing the Commission’s work are
accountability, transparency, integrity, effectiveness
and efficiency. The interaction and complementarity
of these notions is an intrinsic characteristic of good
governance principles; at the same time these notions
are the foundation of any public policies targeted at
counteracting organised crime and corruption.
The basic notions to assess the work of the Commission
for Illegal Assets Forfeiture are: accountability,
visibility, transparency, integrity, and effectiveness.

Accountability
Accountability, outside the framework of supervision
exercised by the bodies under the law, is a separate
subject of study. Accountability is essential in relation
to public spending. Such accountability largely deals
with the correspondence between the objectives set
and the public funds spent to attain these objectives.
Regarding public spending and resources used in
accordance with the attained objectives, accountability
is the conduct due by the institutions and their staff
members.
Pursuant to Article 5, para 1 of the 2012 Forfeiture of
Illegal Assets Act, the Commission for Illegal Assets
Forfeiture is an independent body. This independence

is not simply declared. Its most typical manifestation
is positioning CIAF at equal distance from the three
powers and endorsing such rules for its work so as
to rule out any interference. The way CIAF members
are elected and the Commission’s chairperson being
first-level spending unit (Article 6, para 6 of the
2012 Forfeiture of Illegal Assets Act) ensure CIAF’s
independence.
CIAF’s independence is most typically manifested by
positioning it at equal distance from the three powers
and endorsing such rules for its work so as to rule out
any interference.
At the same time CIAF’s independence cannot and
should not be perceived as complete lack of control
over its work. As a specialised public body with special
powers it is accountable by default, in particular by
making the results of its work known to other public
bodies and the general public at large.

Regarding public spending and
resources used in accordance
with the attained objectives,
accountability is the conduct due
by the institutions and their staff
members
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CIAF’s independence does not mean lack of
control – as a specialised public body with special powers
it is accountable by default for its work.
CIAF’s accountability as a control mechanism is premised
on the logic that an elective public body must be
accountable to those public bodies that took part in
its constitution. The law in this respect however shows
certain gaps.
Article 15 of the 2012 Forfeiture of Illegal Assets Act tasks
the CIAF with drafting an annual report on its work and
submitting it to the National Assembly not later than
31 March of the year following the reporting period
(Article 15, para 1 of the 2012 Forfeiture of Illegal Assets
Act). Regarding the other two bodies that take part in
CIAF’s constitution, namely the President and the Prime
Minister, Article 15, para 2 requires only that the annual
report be submitted to them.
Following effectively statutory procedures regarding
accountability requires feedback and visibility of the
assessment that the bodies – addressees of CIAF’s
annual report give of the Commission’s work. Feedback
should be a particular subject of civil monitoring.

Following effectively
statutory procedures
regarding accountability
requires feedback and visibility
of the assessment that the
bodies – addressees of CIAF’s
annual report give of the
Commission’s work. Feedback
should be a particular subject
of civil monitoring

To effectively exercise its powers under Article 84, item 17
of the Constitution (hearing reports of public bodies), the
National Assembly has provided for a special procedure
in its Rules of Organisation and Procedure under Articles
86 and 86a.

but it is instrumental in increasing the requirements
regarding CIAF’s accountability. In case CIAF’s next
report does not contain such information, the National
Assembly may, on its discretion, apply the envisaged
more restrictive mechanism and reject the annual
report, thereby requiring that a new report be submitted
in a shorter term (Article 86, item 10 of the National
Assembly’s Rules of Organisation and Procedure), i.e.
before the term set forth in Article 15, para 1 of the 2012
Forfeiture of Illegal Assets Act has expired.

According to these rules, when a report is submitted to
the National Assembly, it is distributed by the speaker
of the National Assembly to the respective standing
committee (in this case – the Legal Affairs Committee).
The speaker of the National Assembly may distribute
the report to other standing committees as well. Each
committee debates the report and draws an opinion
on it. The National Assembly’s Rules of Organisation
and Procedure allow Members of Parliament to extend
recommendations to the CIAF. These recommendations
are included in the resolution that is adopted on the
report and are communicated to CIAF.

The new possibility for the National Assembly to ask a
report on different aspects of CIAF’s work (Article 86a
of the National Assembly’s Rules of Organisation and
Procedure) may be considered an alternative mechanism
to ensure CIAF’s accountability. A proposal to that
end may be made either by the competent standing
committee or by one fifth of the Members of Parliament
(48 MPs). The issues, the period of time to be covered by
the report and the term in which it has to be delivered
are set forth in a decision of the National Assembly. The
report is reviewed following the general rules described
above.

The National Assembly’s Rules of Organisation and
Procedure allow that Members of Parliament extend
recommendations to CIAF.
Pursuant to Article 86, para 1 of the Rules of Organisation
and Procedure of the National Assembly, in its next
annual report CIAF must give an account of the difficulties
encountered in following on the recommendations
made by Parliament during the hearing of the annual
report the preceding year.

For completeness it should be underscored that as of
the moment of drawing up this analysis the National
Assembly has not practically reviewed any report on
CIAF’s work. This is so because the 2012 Forfeiture of
Illegal Assets Act entered into force in the end of 2012,
and the Commission itself was only constituted on 1
March 2013. The report on the work in 2012 that was
presented on 31 March 2013 actually reports the work of
the Commission for Establishing Property Acquired from
Criminal Activity (CEPACA) under the repealed law.

This mechanism not only ensures a two-way exchange
of information between CIAF and the National Assembly,

This is why CIAF’s first report will be the one on its work
in 2013; it must be submitted before 31 March 2014,
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unless the National Assembly applies before that date
the new procedure and requests a report on specific
issues as described above.
Considered formally, the fact that there is a specific
control procedure guaranteeing CIAF’s accountability
justifies the conclusion that the National Assembly is
demonstrating its will to exercise more effectively its
constitutional power. However, whether in practice this
aim is achieved will depend on whether and how this
procedure will be applied. At the same time the fact that
there are no such rules regarding accountability to the
President and the Prime Minister as well as to the other
public bodies involved in CIAF’s constitution, is certainly
a deficit that can be overcome by making the respective
changes in the applicable laws.
Against widespread public expectations for substantial
progress in this area as well as given the popular
perceptions of the rather criminal nature of acquisition
and management of a substantial part of the public
assets in the country, some of the visibility conditions
for CIAF’s work necessitate a serious public debate
about the actually required public funds, their effective
spending and the difficulties that the institution has to
overcome to achieve the objectives of the law. The policy
of accountability is an important condition for good
governance.

Visibility
Visibility complements and reinforces policies aimed at
ensuring the required level of accountability. Reaching
certain groups of Bulgarian society and targeted
presentation of information about the activities of the
Commission may allow avoid negative effects of the
perceived publicity of the results, measures, procedures
and difficulties in the work of CIAF.
The legislature has provided that reasoned refusals to
institute proceedings are immediately published on the
Commission’s website in compliance with the Personal
Data Protection Act and the Classified Information

The proactive visibility policy
involves the provision of a broad
range of information about the
functioning of the Commission,
effective judgments, and forms of
inter-agency and international cooperation
28
29

Article 11, para 3 of the 2012 Forfeiture of Illegal Assets Act.
Article 11, para 2 of the 2012 Forfeiture of Illegal Assets Act.

Protection Act.28 Without being expressly regulated in
the law, this proactive visibility policy involves also the
provision of a broad range of information about the
functioning of the Commission, effective judgments, and
forms of inter-agency and international co-operation.
Visibility is guaranteed not by conveying general messages
in the open space without a particular addressee.
Policies aimed at ensuring visibility of the Commission’s
work are more like a cascade of messages targeted both
at the general public who is only interested in general in
the work of the Commission, and at those groups who
are directly or indirectly affected by CIAF’s activities, so
that to reach those addressees, whose active support
could be instrumental for the effective realisation of the
objectives of the law. Ensuring visibility reinforces and
expands the scope of accountability policies.

Transparency
Transparency is a characteristic of the public policies
achieved by building a sustainable and widely shared
understanding of the work of public institutions. In this
sense, in the context of CIAF’s specific functions and role,
transparency should be perceived as a question of an
additional and targeted effort.
On the one hand, in compliance with the law, the
Commission is bound to grant different levels of
access to information, due account taken of the rules
for storage of information that is state or professional
secrecy. Any compromise in this respect would affect
extremely adversely the overall public image of the
institution and could well compromise achieving the
objectives of the law. On the other hand, CIAF may do
its job only by relying on the principles of partnership
and interaction with other public bodies and institutions
that in turn follow their own transparency, visibility and
accountability policies.
At the same time, given the existing level of knowledge of
the law, the general attitude towards public institutions
and the widespread public perception of the raîson d’être
of the Commission, transparency policies play a crucial
role for generating public support and building trust in
the staff members’ expertise and resolute protection
of the public interest. In this regard the legislature
has provided for a decision-taking mechanism that
requires a qualified majority vote of more than half of
all Commission members as well as precise reasoning of
all decisions.29
Implementing these transparency policies is instrumental
also for raising general public awareness regarding
management of assets, strictly meeting tax and other
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Integrity is indicative of the level
of correspondence between the
statutory powers, objectives
and approach to public interest
protection, and the actual actions
of the management and staff
members

rules in general outline a clear framework of practical
guidelines that gear the behavior of CIAF staff members
in the context of an increased public interest in their work
and in an environment that is dominated by the efforts
of certain persons and interest groups to counteract
the lawful exercise of their functions. Principles and
values related to the protection of personal data of the
inspected persons as well as inspectors’ commitment
not to disclose information of which they became aware
in the course of the inspections made hold special place
in this Code.

statutory obligations and rejecting to be involved in
operations that promote the so-called informal sector. It
is precisely through these transparency policies that the
preventive effect of the law could be achieved.

At the same time the Ethical Code of the Commission
for Illegal Assets Forfeiture does not provide a
modern toolbox of measures to fight corruption and
manage situations of potential or actual conflict of
interest.30 Additional measures are required regarding
strengthening the Inspectorate’s structure and
enhancing its effectiveness as well as providing for the
necessary guarantees for protection of staff members
that send signals about irregularities in the work of the
Commission’s regional units. Having such a regulation in
place could positively influence the overall development
of the administrative service and increase the general
level of effectiveness of the institution.

Integrity
Integrity is the common denominator of accountability,
visibility and transparency. In this sense for the purposes
of this analysis integrity is defined as a composite
indicator for the attained levels of good governance.
Integrity as a characteristic of the individual behavior
of each staff member or Commission representative
may be regulated by strictly adhering to the law and the
ethical principles. However, as a systemic indicator of the
overall work of the Commission, integrity has different
dimensions. It is indicative of the level of correspondence
between the statutory powers, objectives and approach
to public interest protection, structure and functional
specificity of the Commission, on the one hand, and the
actual actions of the management and staff members of
its regional units, on the other hand.
The degree to which the principles of transparency,
accountability and visibility are applied in the work of
the Commission is important for assessing integrity in
its work. Such an assessment should be made through
the lenses of the existing ethical standards, norms for
the prevention of conflict of interest and for declaration
of assets.

Ethical standards
In view of CIAF’s work specificity, elaborating and
endorsing ethical standards should be assessed as
an important step towards an effective institutional
integrity policy. The Ethical Code of the Commission for
Illegal Assets Forfeiture was adopted in 2013. The ethical
standards enshrined therein do not repeat mechanically
the general principles on which similar documents are
premised but rather develop these further in accordance
with the Commission’s specific functions. The ethical

Prevention of conflicts of interest
Conflict of interest is a particular situation where the
private interest may impede impartial and objective
decision taking or discharge of duties. Establishing such

Elaborating and endorsing
of ethical standards should
be assessed as an important
step towards an effective
institutional integrity policy.
At the same time the Ethical
Code of the Commission for
Illegal Assets Forfeiture
does not provide a modern
toolbox of measures to
fight corruption and manage
situations of potential or
actual conflict of interest

30
Articles 38 and 39 of the Ethical Code of the Commission for Illegal Assets Forfeiture.Unfortunately the Ethical Code is not publicly
accessible and may be received only upon request.
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Additional measures are required
regarding strengthening the
Inspectorate’s structure and
enhancing its effectiveness as well
as providing for the necessary
guarantees for protection of staff
members that send signals about
irregularities in the work of the
Commission’s regional units

specific situation in the course of the respective person’s
discharge of duties.

a conflict may be considered as effective management
of conflicts of interest if it leads to recusal, to the
respective staff member withdrawing for a decisiontaking procedure.

The entry into force of an act of the Prevention and
Establishment of Conflict of Interest Commission whereby
a conflict of interest has been established leads to early
termination of a Commission member’s term of office.
Only the special body, the Prevention and Establishment
of Conflict of Interest Commission may establish a
conflict of interest in the framework of the procedure
laid down in the special law. In such case the Conflict of
Interest Commission that has issued the act is required
to notify the body that elected, respectively appointed the
person in relation to whom a conflict of interest has been
established. The body that elected, respectively appointed
the person in question shall terminate this CIAF member’s
term of office and shall elect, respectively appoint another
member in his or her place who shall complete the former
CIAF member’s term of office (Article 9, paras 2 and 3 of
the 2012 Forfeiture of Illegal Assets Act).

Declaring a conflict of interest follows the terms and
procedure set forth in the Preventing and Establishing
Conflict of Interest Act.31 It refers to both incompatibility
for occupying s certain position and declaring a private
interest within the meaning of Article 2, para 2 of the
above-mentioned Act, where a separate declaration
shall be submitted for each individual circumstance.
When there is such a conflict of interest, what is the
procedure for establishing conflict of interest and which
is the competent body to do that are issues all regulated
in the Preventing and Establishing Conflict of Interest Act
(hereinafter: “Conflict of Interest Act”). Pursuant to Article
3, para 1, item 17 read in combination with Article 12,
para 2 of the Conflict of Interest Act, since CIAF is a college
body set up by law, its members shall submit assuming
office declarations for private interests to the body that
has elected them, respectively appointed. Pursuant to
Article 3, para 1, item 25 read in combination with Article
12, para 2 of the Conflict of Interest Act staff members of
CIAF administration also submit declarations of private
interests to the appointing body. Such a declaration must
be submitted in any case where a change of the initially
declared circumstances occurs or a private interest in
relation to the discharge of duties appears.
The terms for submitting each type of declaration are set
forth in the law.
A declaration that there is no ground for incompatibility
is due upon assuming office. Declarations for lack
of a private interest are due upon assuming office
and annually thereafter. In relation to the same
circumstance, the Conflict of Interest Act requires that a
declaration for lack of a private interest is submitted on
particular occasion when such an interest appears in a
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Regardless of the type of conflict of interest declaration,
they are submitted to the appointing body, respectively
the employer, and it is the employer who is bound to
verify the declarations. This is why CIAF members submit
their declarations to the respective body that elected
them, respectively appointed them – National Assembly,
President, and Prime Minister. Declarations of staff
members in CIAF administration are submitted to the
Commission (for the directors of regional directorates)
or the chairperson of the Commission (for all other staff
members).

The National Assembly, the
President and the Prime
Minister are the bodies that
must control declaration of
conflict of interest by the CIAF
members. However, while in
relation to the Prime Minister
this verification is carried out
by the General Inspectorate
of the Council of Ministers,
the National Assembly and the
President do not avail of such
internal structures
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The scope of the conflict of interest notion is relatively
reduced and this facilitates effective establishment and
management of conflicts of interest. This is all the more
true in relation to bodies such as CIAF where there is
a high pro-corruption pressure and the risk of actual
pressure and even threats extended to staff members
is present. Perceiving conflict of interest first as a
situation in the context of decision-taking and second
as a situation relevant to public spending management
(or in the particular case – in relation to private funds
or assets for which it is reasonable to assume that they
have been acquired illegally) allows to monitor and
effectively register cases and typical situations where
the professional integrity of staff members may be put
at risk.
A crucial element in the application of measures for
counteracting conflicts of interest is premised on
the understanding that the general assuming office
declarations as well as the annual declarations of assets
and existing persistent private interest that runs contrary
to the public interest need to be fine-tuned. In the
course of its work the Commission reviews and rules on
requests to institute illegal assets forfeiture proceedings.
In practice CIAF members may find themselves in a
situation of conflict of interest which they could not
possibly notify in advance.
In dealing with a particular case where relatives, close
persons or friends of a staff member are involved as
third parties, the staff member should abstain from
decision-taking and declare conflict of interest. The
broad range of inspections and of persons related over
a ten-year period of time may cause rather frequently
certain staff members to abstain from decision-taking.
It is precisely for that reason that the tool box for the
prevention and establishment of conflict of interest
could be further developed through the Commission’s
practice, which in turn could enhance CIAF integrity and
effectiveness.

Declarations of assets of CIAF
members and staff members of the CIAF
administration
The importance of declaring assets and the control over
this process requires that these issues are separately
analysed in this study. To properly understand these
issues, it is necessary to clarify, albeit briefly, the general
principles that underpin the current legal regulation in
Bulgaria.
Declaration of assets is subject to two main regimes
depending on the position that the respective person
occupies in the public hierarchy and the grounds for
assuming the respective office.
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The first regime applies to senior state officials who
are required to declare their assets to the Audit Office
under the terms and procedure set forth in the Visibility
of Senior State Officials’ Assets Act.32 The second
regime applies to civil servants and persons employed
under the Labour Code in the public administration
who are required to declare their assets to the
appointing body, respectively employer, under the
Civil Servants Act and the Labour Code respectively.
This second regime applies to persons not covered by
the first regime of declaration.

Declaration of assets is subject to
two main regimes depending on the
position that the respective person
occupies in the public hierarchy
and the grounds for assuming the
respective office

The main difference between the two regimes
concerns the facts that are subject to declaration. It
is justified that senior state officials declare a wider
range of data in view of the nature of the positions
they occupy and the public significance of such
information.
Pursuant to Article 2, para 1, item 26a of the Visibility
of Senior State Officials’ Assets Act, CIAF members are
required to declare their assets to the Audit Office upon
assuming office, thereafter annually and in case of
resignation.
In relation to staff members in CIAF administration, the
rules laid down in the Civil Servants Act and the Labour
Code apply. Declarations of assets are submitted upon
assuming office and annually to the appointing body (for
civil servants) or to the employer (for people employed
under the Labour Code) respectively. Under the rules
laid down in the 2012 Forfeiture of Illegal Assets Act,
directors of the regional directorates submit their
declarations to CIAF, and all other staff members – to
the chairperson of CIAF.
This legislative solution formally leads to the allocation of
functions regarding the verification of the declarations.
The distinctions in the different types of declaration
lead to distinctions in the regime for supervising the
correctness of the declarations.

Promulgated State Gazette no. 38/2000, last amended State Gazette no. 71/2013.
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In relation to CIAF members, as has been mentioned
above, this activity is allocated between a number of
bodies:
 the Audit Office is the body to verify and control
declarations of assets;
 the National Assembly, the President and the
Prime Minister are the bodies that should control
declaration of conflict of interest. Regarding incompatibility, this control is in fact exercised through
the notification that the elected CIAF member must
submit to the respective body within a month after
assuming office that the incompatibility ground has
been eliminated, where applicable. Regarding private
interest, the control is exercised by means of submitting a declaration to that end.
Verification of the declarations by the respective
competent body is of key importance. However, while
in relation to the Prime Minister this verification is
carried out by the General Inspectorate of the Council
of Ministers, the National Assembly and the President
do not avail of such internal structures. This fact
objectively raises the question of the effectiveness of
the exercised control.
Control of the declarations by staff members of the
CIAF is exercised by a structure of the Commission
itself – an Inspectorate that is directly subordinate to
CIAF chairperson (Article 20, para 1 of CIAF Rules of
Procedure).

Effectiveness and efficiency
Effectiveness is determined by attaining the objectives
set, regardless of the resources spent to that end. In
assessing effectiveness what matters is the final result
and the terms for achieving it. This is why the work of
the Commission has been perceived so far in terms
of its effectiveness. Another important element in the
assessment is the size and value of the confiscated
assets (proceeds of crime pursuant to the law in force
by 2012 or of illegally acquired assets) with no direct
correlation to the invested efforts, resources and public
funds.
Commission reports for the last two years show that
the CIAF budget and the confiscated assets are in a
ratio of 1 to 2,5. Regarding effectiveness, the size of the
assets matters so long as their freezing and subsequent
forfeiture in favour of the state is a perfect demonstration
of results achieved.
Efficiency is determined by the combination of attaining
objectives with optimal use of resources. The results
reported by CIAF could be interpreted differently if
additional factors are considered such as extra efforts
for storage, maintenance and subsequent public use of
the frozen assets.

Efficiency is determined by the
combination of attaining objectives
with optimal use of resources

High efficiency involves the elaboration and application
of methods and means that allow for optimal public
spending for achieving best results. In this sense this
composite indicator comprises, just like integrity, a
number of elements.
High effectiveness involves not only measures and
approaches that optimise the work of the institution, but
a certain level of durability as well. It is precisely by these
two indicators – durability of and transitivity in the work
of CIAF individual regional units – that the actual levels of
effectiveness of attaining CIAF objectives can be studied
and assessed.
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CHAPTER 4
Cooperation between Institutions in Charge of Illegal
Asset Forfeiture
Unlike the 2005 Forfeiture of Criminal Assets Act
(repealed) where there were no rules whatsoever on
interaction with other public authorities, the 2012
Forfeiture of Illegal Assets Act provides for such regulation
in a separate chapter (Chapter Five of the 2012 Forfeiture
of Illegal Assets Act). A specific Instruction develops it in
further detail.33 The Instruction sets forth the terms and
conditions for interaction between the Commission for
Illegal Assets Forfeiture, the State Agency for National
Security, the Ministry of Interior, bodies with the minister
of finance and the Prosecution Office34 (hereinafter
“the Interaction Instruction”). This legislative solution
substantially enhances effective interaction, which in
turn is a prerequisite for improving the effectiveness of
CIAF’s entire work.
Interaction between CIAF and the other authorities
is carried out through exchange of information and
assisting CIAF bodies in the discharge of their duties.
The rules for interaction with the Prosecution Office are
premised on the fact that a prime ground for initiating
checks of assets is committing some of the crimes
stipulated in Article 22, para 1 of the 2012 Forfeiture of
Illegal Assets Act.
According to the criminal procedure rules under the
Bulgarian law, the procedural act of “constituting
the accused party” takes place in the framework of
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The Instruction was adopted on 11 March 2013.
In force as of 26 March 2013.

instituted pre-trial proceedings and objectively at a later
stage after pre-trial proceedings have been initiated.
This is why notifying the CIAF which person has been
constituted as the accused party is a subsequent act.
The supervising prosecutor is entrusted with the
notification (Article 7, para 2, item 1 of the Interaction
Instruction), since under Article 219, para 1 of the
Criminal Procedure Code the investigating body shall
notify the supervising prosecutor of the constitution of
the accused party.
In view of the expediency sought with the check of
assets of the person inspected, once a person has
been constituted as the accused party, the supervising
prosecutor shall immediately send notification. The
notification shall contain information about the accused
person that is available in the case file, the crime in
relation to which the case file or the pre-trial proceedings
have been initiated, and the person’s assets if these have
been established (Article 7, para 5, items 1 to 3 of the
Interaction Instruction).
In view of the special hypotheses for initiating a check
under the 2012 Forfeiture of Illegal Assets Act as well
as in those cases where no one has been constituted
as the accused party, the Interaction Instruction obliges
the supervising prosecutor to notify the director of the
respective directorate also of refusals to institute pretrial proceedings and suspended or terminated pre-trial
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proceedings on grounds set forth in Article 22, para 2 of
the 2012 Forfeiture of Illegal Assets Act.
To ensure that CIAF bodies have complete information,
they may request from the supervising prosecutor
copies of documents from the case file related to the
person’s property.
Exchange of information with the State Agency for
National Security concerns powers of the Agency to
monitor, through a specialised unit with the Agency,
financial flows. This is why the Agency provides to the
CIAF bodies summary data regarding recordings about
persons checked, which is available at the specialised
administrative directorate “Financial Intelligence”;
provides data obtained through the international
exchange of financial intelligence, respecting the due
terms and procedure for provision of such data; and
collects additional information through the international
exchange of financial intelligence after the Commission
bodies furnish detailed justification.
Interaction between CIAF bodies and the Ministry of
Interior runs in two parallel directions:
 regarding the work of CIAF bodies (Article 11 of the
Interaction Instruction);
 regarding safety of CIAF bodies in the discharge of
their duties (Article 12 of the Interaction Instruction).
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CHAPTER 5
Grounds for Asset Forfeiture and Period under
Examination
This chapter begins with a terminological distinction
between the concepts of confiscation and forfeiture of
assets. The two terms are often used as synonyms in
practice but, from a purely legal standpoint, in view of the
provisions of the Criminal Code (CC) and the special laws
in this area, there are substantial differences between
them. These are two distinct legal concepts which have
different characteristics and pursue different goals.
Confiscation pursuant to the Criminal Code is a type
of punishment included in the system of punishments.
This characteristic means that it may only be imposed
on account of the crimes for which it is set out in the
norm of the Special Part of the Criminal Code in criminal
proceedings for the respective crime.
In terms of content, confiscation as a punishment
constitutes coercive and gratuitous forfeiture in favour
of the State of all or part of the assets owned by the guilty
person (Article 44, para 1). The grounds to establish this
condition – the guilty person’s assets – are tied to the
fundamental principle of Bulgarian criminal law about
the personal nature of criminal liability. As a result, when
a person does not own assets, confiscation cannot be
imposed even if it is provided for the crime committed
(Article 45, para 1).
At present, confiscation is laid down as a punishment
for approximately 45 crimes. As a rule, these are assetgenerating crimes (for example, crimes against property,
tax offences, etc.). However, confiscation is also provided
for crimes which do not entail the generating of assets but

Confiscation as a punishment
constitutes coercive and gratuitous
forfeiture in favour of the State of
all or part of the assets owned by
the guilty person

with regard to which, due to the specific degree of public
danger, the legislator has deemed that the purposes of
punishment may also be achieved through confiscation
(for example, in cases of abduction, in relation to some
of the crimes against the Republic, etc.).
A specific characteristic of the punishment of
confiscation is that is it provided for as a supplementary
punishment along with deprivation of liberty and not as
an individual punishment. With regard to certain crimes,
it is mandatory to be imposed with deprivation of liberty,
while for other crimes the court has the discretion
to decide whether to impose it. The approach to
determining the object of confiscation is also different.
For some crimes it is envisaged that it will cover all of
the guilty person’s assets while for others – only part
of them. The Criminal Code, however, does not define
explicitly the specific assets that may be the subject of
confiscation. The reason for this approach is that, should
there be an explicit definition, there is a risk that the
punishment may prove impossible to impose in certain
cases because a given person does not own the specific
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Confiscation is provided for as a
supplementary punishment along
with deprivation of liberty and not
as an individual punishment for a
crime
type of assets (for example, the law may lay down that
only immovables or securities may be the subject of
confiscation but the person in question does not own
any).
Forfeiture of assets acquired through illegal activity
(civil confiscation) is forfeiture in favour of the State in
the special proceedings provided for in the Forfeiture in
Favour of the State of Illegally Acquired Assets Act (2012
Forfeiture of Illegal Assets Act). Even though in its core
concept forfeiture is conditioned on the person having
been constituted as an accused party for a crime listed
in Article 23, para 1 2012 Forfeiture of Illegal Assets Act,
in their nature the proceedings are civil. They are heard
by a civil court and this court is competent to issue
the asset forfeiture act.35 To prevent any conclusions
otherwise by way of interpretation, the 2012 Forfeiture
of Illegal Assets Act entrusts the powers in relation to
their unfolding to authorities which have no powers in
the criminal proceedings. The Act also describes in detail
rules for every stage of the proceedings.
This conclusion remains unchanged as a result of
the obligation provided for the prosecutor’s office to
notify the director of the territorial directorate of the
Commission for Illegal Assets Forfeiture (CIAF) of any

Forfeiture of assets acquired
through illegal activity (civil
confiscation) is forfeiture
in favour of the State in the
special proceedings provided
for in the 2012 Forfeiture of
Illegal Assets Act

pre-trial proceedings initiated for any of the crimes
listed and of constituting persons as accused parties
for such crimes. It also remains unchanged by the rules
developed for cooperation between the illegal assets
forfeiture authorities and the prosecutor’s office and
other state bodies. There provisions are meant to create
a working mechanism of effective performance of the
powers of the specialised authorities under the 2012
Forfeiture of Illegal Assets Act in view of the statutory
grounds to initiate the proceedings under the same Act.
The content of confiscation and illegal assets forfeiture
thus clarified leads to the conclusion that the relation
between the two legal concepts lies purely on the plane
of the grounds to impose them – a crime committed.36
With regard to all other essential characteristics, there is
a clear distinction provided for in the respective statutory
instruments (Criminal Code and 2012 Forfeiture of Illegal
Assets Act) in view of the authorities which apply them,
the procedure and the consequences of application.

Expanded assets forfeiture/ expanded
civil confiscation
The forfeiture of assets acquired through illegal activity
is defined as expanded based on its comparison, on
the one hand, with confiscation as a punishment and,
on the other, with the 2005 Forfeiture of Criminal
Assets Act (repealed) whereby proceedings for assets
forfeiture outside criminal procedure were introduced
and provided for in the Bulgarian law for the first time.
The repealed 2005 Forfeiture of Criminal Assets Act
provided for an obligatory relation between assets
forfeiture proceedings and criminal proceedings. The
sole grounds to institute the proceedings were for the
person to have been constituted as an accused party for
any of the crimes listed exhaustively in the same statutory
instrument. Even though it was possible to examine the
assets and impose precautionary measures on them
under ongoing criminal proceedings, actions for assets
forfeiture could be brought only after the sentence had
entered into force. Along with these characteristics, the
repealed Act defined the subject of confiscation only as
the assets a person had acquired through their criminal
activity and did not provide that the Act could be applied
when the said assets could be forfeited under another
law.37
The current 2012 Forfeiture of Illegal Assets Act is
premised on a different philosophy which allows the
proceedings under it to unfold independently. The link

35
This peculiarity has given rise to the widely used name of the proceedings under the 2005 Forfeiture of Criminal Assets Act (repealed) and
the current 2012 Forfeiture of Illegal Assets Act of “civil confiscation.”
36
There is a terminological distinction between the concepts of confiscation and forfeiture of assets in the English language as well – the
term “asset forfeiture” is used for the property that is forfeited.
37
What was had in mind was that the 2005 Forfeiture of Criminal Assets Act (repealed) could be applied when the measure under Article 53,
para 2, littera b of the Criminal Code had not been applied in the criminal proceedings.
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with the repealed act is manifested only with regard
to the grounds related to the commission of a crime
included in the exhaustive list under Article 22,
para 1 of the existing Act. In comparison to the list
under the repealed Act, however, the current one
includes other crimes as well, for example abduction,
cases of negligence entailing stricter punishments,
malfeasance, etc.
The expanded criminalisation follows the legislator’s
view that it is not only the crimes related to organised
crime38 that give grounds to examine the assets of a
person who has been constituted as an accused party. It
is a logical part of the amended philosophy of the 2012
Forfeiture of Illegal Assets Act to expand its application
scope. Unlike the repealed Act, the rules under the
existing Act do not require that the criminal proceedings
be finalised by entry into force of the sentence in order
to bring the action for assets forfeiture. The main reason
is that subject to forfeiture are not only the proceeds of
the crime but any assets which meet the requirements
for having been acquired through illegal activity within
the meaning of the Act.
The expanded criminalisation follows the legislator’s
view that it is not only the crimes related to organised
crime that give grounds to examine the assets of a
person who has been constituted as an accused party.
Along with the expansion of the list under Article 22,
para 1, the 2012 Forfeiture of Illegal Assets Act provides
that separate grounds to apply the Act shall be the
commission of an administrative violation where the
conditions under Article 24, para 1 2012 Forfeiture of
Illegal Assets Act are in place.
Together with the expansion of the grounds, there is
also a substantial expansion of the subject of forfeiture
under the 2012 Forfeiture of Illegal Assets Act – assets
acquired through illegal activity. In criminal proceedings,
only assets for which it has been established in the
same proceedings that they have been acquired
through criminal activity may be forfeited, as was the
legal logic of the repealed 2005 Forfeiture of Criminal
Assets Act. As the matter of the subject of forfeiture

The relation between the two legal
concepts of confiscation and
illegal assets forfeiture lies purely
on the plane of the grounds to
impose them – a crime committed

Unlike the repealed Act, the
rules under the existing
Act do not require that
the criminal proceedings
be finalised by entry into
force of the sentence in
order to bring the action
for assets forfeiture. The
comparison between the
two acts also shows an
expansion of the subject
of forfeiture under the
2012 Forfeiture of Illegal
Assets Act – assets acquired
through illegal activity,
unlike the repealed 2005
Forfeiture of Criminal
Assets Act where the
subject of forfeiture
was only assets acquired
through criminal activity

under the 2012 Forfeiture of Illegal Assets Act is key to
this legal analysis, it should be clarified at its systematic
place further on.
Lastly, the expanded character of forfeiture of assets
acquired through illegal activity also concerns the
persons from whom such may be forfeited. Based on
this criterion, forfeiture differs from confiscation as a
punishment in that, under the 2012 Forfeiture of Illegal
Assets Act, assets may also be forfeited from third
parties different from the person being examined when
they have known or could have presumed on the basis
of the circumstances that the assets have been acquired
through illegal activity.
The logic of legal analysis of any law makes it necessary
to study all of the provisions in their sequence. To
achieve objectivity in the conclusions of the analysis, it is
necessary to examine and clarify the internal relations in
the law itself (the cases in which it applies, the conditions
under which it applies, the rules in accordance with which

38
Foreign laws with similar procedures tie assets forfeiture mainly to crimes related to organised crime and terrorism. Hence, in terms of
the comparative legal analysis, forfeiture under the 2012 Forfeiture of Illegal Assets Act has an expanded scope.
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it applies, etc). Also essential, however, is the relation of
the law being analysed with the other existing laws to
which it relates directly or indirectly.
The 2012 Forfeiture of Illegal Assets Act generally sets out
two alternative grounds to begin an examination under
the Act: a crime committed or an administrative violation
committed. The Act describes in full the conditions that
need to be in place in order to initiate an examination of
a person’s assets.

A crime committed as grounds to initiate
an examination
As mentioned above, the list under Article 22, para 1
2012 Forfeiture of Illegal Assets Act contains more types
of crimes in comparison to the analogous list under
Article 3, para 1 2005 Forfeiture of Criminal Assets Act
(repealed). The list under Article 22, para 1 is exhaustive
and includes:
 Terrorism, financing of terrorism and recruiting
or training individuals for the purpose of committing
terrorism (Article 108a, para 1 – 3);
 Setting up, leading or being member of an organisation or group which aims to commit terrorism (Article 109, para 3);
 Murder with a venal goal or committed by an individual acting at the orders or implementing a decision of an organised criminal group (Article 116, para
1, item 7 and 10);
 Abduction (Article 142);
 Procuring sexual services (Article 155);
 Abduction of female persons for the purpose of
debauchery (Article 156);
 Recruiting or forcing underage persons to take
part in debauchery for the purpose of procuring a
property benefit (Article 158d, para 2);
 Pornography committed by an individual acting at
the orders or implementing a decision of an organised criminal group (Article 159, para 5);
 Trafficking in human beings (Articles 159a – 159d);
 Theft which constitutes dangerous recidivism (Article 196a);
 Cases of robbery entailing severe punishments
(Article 199);
 Embezzlement by officials (Article 201 – 203);
 Cases of treasure-hunting entailing severe punishments (Article 208, para 3, 4 and 5);
 Deceit (Article 209, para 1 and 2, Articles 201, 211),
documentary fraud entailing a severe punishment
(Article 212, para 3, 4 and 5) and computer fraud (Article 212a);
 Blackmail (Articles 231d – 214);
 Cases of receiving objects entailing severe punishments (Article 214, para 2, item 1 and 3);
 Cases of negligence entailing severe punishments
(Article 219, para 3 and 4);
 Cases of concluding disadvantageous transactions

Two alternative grounds to
begin an examination under the
2012 Forfeiture of Illegal Assets
Act: a crime committed or an
administrative violation committed
entailing severe punishments (Article 220, para 2);
 Bribery in the private sector (Article 225c, para 1
and 2);
 Cases of intentional bankruptcy entailing a severe
punishment (Article 227c, para 2);
 Violation of the regime for activities with weapons
and dual-use items and technologies (Article 233,
para 1 and 2);
 Cases of violation of the excise goods regime entailing severe punishments (Article 234, para 2);
 Engaging in foreign trade without permit (Article
234a);
 Violation of the regime for trading in waste from
ferrous or non-ferrous metals (Article 234b);
 Crimes against the forest fund (Article 235, para
1 – 5);
 Qualified contraband (Article 242);
 Violation of the regime of transit transportation of
goods through the territory of the Republic of Bulgaria (Article 242a);
 Counterfeiting of money and other means, circulation of counterfeit money and other means and
crimes related to them (Articles 243 – 246);
 Cases of providing untrue information to receive
a loan entailing a severe punishment (Article 248a,
para 5);

The expansion of the list
of crimes in comparison
to the one under the 2005
Forfeiture of Criminal Assets
Act (repealed) poses the risk of
reducing the effectiveness of
the work of the CIAF because
the inspectors’ workload will
increase and the scope of the
knowledge necessary will
expand to include ever more
areas
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 Crimes against the credit system, violation of the
regime under the Foreign Exchange Act and usury
(Articles 249 – 252);
 Money laundering and other forms of criminal activity related to it (Article 253, Article 253d, para 1 and
2);
 Disposal of budget funds not in line with the established purpose (Article 254b, para 2);
 Tax offences (Articles 255 – 256, Article 259 and
Article 260, para 1);
 Illegal taking across the border of individuals or
groups of people (Article 280);
 Malfeasance (Articles 282, 283 and 283a);
 Bribery in the public sector and other forms of
criminal activities and trading in influence related
to them (Articles 301 – 305a, Article 307c and Article
307d);
 Cases of counterfeiting official documents entailing severe punishments (Article 308, para 2 and 3 and
Article 310, para 1);
 Setting up, leading and being a member of an organised criminal group (Article 321, para 1 – 3 and
6) and leading a criminal group (Article 321a, para 1
and 2);
 Illegal organisation of games of chance (Article
327, para 1 – 3);
 Violation of the regime for activities with weapons,
ammunition, explosives and pyrotechnical items (Article 337, para 1 – 4, Article 339, para 2);
 Cases of taking over a motor vehicle with the intention to use it entailing severe punishments (Article
346, para 2, item 4, para 3 and 6);
 Crimes related to narcotic substances, analogues
of narcotic substances or precursors (Article 354a,
para 1 – 4, Article 354b, para 4 – 6 and Article 354c,
para 1 – 3).
The expansion of the list of crimes in comparison to
the one under the 2005 Forfeiture of Criminal Assets
Act (repealed) (the inclusion of abduction, some of the
cases of negligence, conclusion of disadvantageous
transactions, malfeasance and others) poses the risk
of reducing the effectiveness of the work of the CIAF
because the inspectors’ workload will increase and the
scope of the knowledge necessary will expand to include
ever more areas. This risk could be minimised through
the revision of the list when further amendments
to the Act are adopted; this makes it necessary to
set clear criteria about the crimes for which it would
be appropriate to resort to illegal assets forfeiture

proceedings with regard to the person constituted as
an accused party.
In a similar way to the repealed act, the 2012
Forfeiture of Illegal Assets Act provides that an
examination under it may be initiated as a rule when
a person has been constituted as an accused party
for the respective crime. This is also the time when
there is indisputable identification of whose property
should be examined.
However, two important exceptions to the rules
have also been provided for. They aim to ensure the
application of the 2012 Forfeiture of Illegal Assets Act
in cases when the person who has committed a crime
has been identified but, on the account of certain
objective grounds, criminal proceedings have not been
initiated or such have been initiated and terminated
(Article 22, para 2) or suspended (Article 22, para 3).
These grounds have also been listed exhaustively and
include:
 Pardon after the crime has been committed39;
 Period of prescription for criminal prosecution40;
 Following the commission of the crime, the perpetrator has suffered a lengthy or short-term mental
disorder which precludes sanity41 or has another serious condition;

The second independent
grounds for the initiation of
an examination under the 2012
Forfeiture of Illegal Assets
Act are set out in Article 24
and represent a substantial
expansion of the application
scope of the 2012 Forfeiture
of Illegal Assets Act as
they encompass numerous
administrative violations
which are different in type

39
Pardon under the Bulgarian criminal law constitutes grounds for the lapse of criminal liability and it is granted by the National Assembly
by virtue of a pardon act.
40
The period of prescription under the Bulgarian criminal law, just like pardon, constitutes grounds for the lapse of criminal liability when,
within a term set out in the Criminal Code, the State has not exercised its powers to impose a sanction on the perpetrator by means of
an effective sentence. The length of the period of prescription for the respective crime depends on the punishment provided for it in the
Criminal Code. The Criminal Code also lays down the individual terms of prescription in a norm dedicated to this (Article 80).
41
The Bulgarian criminal law defines sanity as one of the cumulative conditions for an individual’s ability to bear criminal liability. A person
should have been sane at the time when the crime was committed. Should the person lapse into insanity after that, a punishment cannot
be imposed until the person has recovered.
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The CIAF bodies have not been
granted the powers to instruct
the sanctioning authority which
has submitted a notification that
it should determine the value of
the proceeds itself because the
administrative criminal proceedings
have already been completed

 Perpetrator’s death42;
 The perpetrator is a person with immunity43;
 The person cannot be constituted as an accused
party because there is no address known and the
person cannot be found;
 A transfer of the criminal proceedings with regard
to the person to another state has been allowed.
From the point of view of the rules of criminal procedure,
each of these grounds gives rise to different legal
consequences for the criminal proceedings – either such
cannot be initiated, or the ones initiated are terminated
or suspended. These differences do not matter for the
application of the 2012 Forfeiture of Illegal Assets Act
and this is why they do not need to be analysed in detail
from this legal point of view. For the purposes of this
law, it is sufficient for the person who has committed
any of the crimes under Article 22, para 1 to have been
identified and it does not matter how the criminal
proceedings for the crime are unfolding because the
respective circumstance from the ones listed above has
come into being.

Administrative violations as grounds to
initiate an examination under the 2012
Forfeiture of Illegal Assets Act
The second independent grounds for the initiation of an
examination under the 2012 Forfeiture of Illegal Assets
Act are set out in Article 24 and represent a substantial
expansion of the application scope of the 2012 Forfeiture
of Illegal Assets Act as they encompass numerous
administrative violations which are different in type. The
conditions which must be in place are provided for as
cumulative in Article 24, para 1 and include:

several things should be clarified in advance. The
system of administrative sanctions under the Bulgarian
law encompasses numerous acts which are different
in their nature and which fall in the entire spectrum of
administrative law – from violations under the Spatial
Planning Act, to violations under the Environment and
Waters Act, the Fisheries and Aquaculture Act, the Excise
Duty and Tax Warehouses Act, the Foreign Exchange
Act, the Biodiversity Act, the Games of Chance Act and
others.
Each of the laws sets out the violations related to
its provisions which may be grounds to engage
administrative criminal liability and the authorities which
are competent to establish a violation, respectively
to issue the act whereby an administrative sanction is
imposed.
Unlike the differentiation of the types of administrative
violations, the procedure to seek administrative
criminal liability is the same and it is provided for in
the Administrative Violations and Sanctions Act (AVSA).
It requires that an act establishing an administrative
violation be issued when an administrative violation is
to be found and that a penal order be issued when an
administrative sanction is to be imposed.
The issuance of the penal order identifies the person
who has committed the administrative violation

The discrepancy found at the
law level poses the risk of
diverse case law under the
2012 Forfeiture of Illegal
Assets Act and AVSA. It is
necessary to lay down express
provisions assigning it to the
administrative sanctioning
authority to determine the
amount of the proceeds
generated as a result of an
administrative violation

An act of administrative violation should have entered
into force. To understand this condition accurately,

42
An individual’s death constitutes grounds for the lapse of criminal prosecution because the Bulgarian criminal law is based on the principle
of personal criminal liability.
43
Immunity makes it impossible to seek the criminal liability of a person with immunity as long as there are grounds for the person to enjoy
the immunity. In addition to the immunity provided for in international law for certain categories of people, the Bulgarian legislation provides
for immunity for Members of Parliament, Members of the Constitutional Court and magistrates (judges, prosecutors and investigators,
albeit at a limited scope). In such cases, a person’s criminal liability may be sought after the immunity has been lifted.
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because, unlike criminal proceedings, the administrative
sanctioning procedure does not envisage a separate
act of the sanctioning authority to seek the person’s
administrative criminal liability. This is the legal reason
why the condition under Article 24, para 1 2012
Forfeiture of Illegal Assets Act requires that there be an
act imposing an administrative sanction in force, i.e. a
penal order that has entered into force.
The administrative violation should be of a nature to
yield proceeds and, in the specific case, the proceeds
should exceed the amount of BGN 150,000. The
consideration whether an administrative violation is of
a nature to yield proceeds, as is the requirement under
Article 24, para 1 2012 Forfeiture of Illegal Assets Act,
is made by the legislator by formulating the elements
of the violation. The amount should be established in
the course of the administrative criminal proceedings
because the minimum threshold requirement of BGN
150,000 under Article 24, para 1 2012 Forfeiture of
Illegal Assets Act is a prerequisite for the admissibility
of the examination of the origin of a person’s assets
which have generated the proceeds. In relation to this
condition, there is a deficiency in the legal framework
due to a certain discrepancy between the AVSA and this
part of the 2012 Forfeiture of Illegal Assets Act. Pursuant
to Article 55, para 1 AVSA, the sanctioning authority
renders its decision about the amount of compensation
for the damage inflicted as a result of the administrative
violation. The said statutory instrument does not lay
down any rules as to how to determine the value of the
proceeds of a violation.
As a result, the following alternative practices may take
place:
 The administrative sanctioning authorities start
establishing the value of proceeds in every proceeding. This is the best hypothesis from the point of view
of the territorial directorates of the Commission for
the Establishment of Illegal Assets because notifications will be sent to it only if the requirement for the
proceeds to exceed BGN 150,000 is fulfilled.
 Some administrative sanctioning authorities start
establishing the value of proceeds in every proceeding, others – do not;
 Notifications about all acts that have entered into
force without determining the value of the proceeds
are sent to the director of the respective territorial
directorate of the Commission for the Establishment
of Illegal Assets.
In the second and third cases, the authorities of the
territorial directorates will face the need to establish the
amount of the proceeds themselves in order to decide
whether there are valid grounds to apply the law. On the
other hand, it should be taken into account that the 2012
Forfeiture of Illegal Assets Act does not set out rules about
the activity within which the assessment is to be made.

The CIAF bodies have not been granted the powers to
instruct the sanctioning authority which has submitted
a notification that it should determine the value of the
proceeds itself because the administrative criminal
proceedings have already been completed – there is an
act in force.
The Commission bodies have two options. The first one is
to initiate an examination in the course of which the value
of the proceeds will be established but there will be no
grounds for such an examination because the conditions
under Article 24, para 1 2012 Forfeiture of Illegal Assets
Act are not in place. The second option is to examine
the value before the initiation of the examination but
the Commission bodies do not have powers outside
the examination scope or proceedings instituted under
the Act. As important an issue is whether the territorial
directorates will have the capacity to perform these
activities in all possible fields of administrative law.
The discrepancy found at the law level poses the risk of
diverse case law under the 2012 Forfeiture of Illegal Assets
Act. From a legal point of view, it is possible to prevent
it only through respective legislative amendments not
to the 2012 Forfeiture of Illegal Assets Act but to the
AVSA which sets out the general rules for administrative
sanctions. Specific provisions could be laid down in it
assigning it to the administrative sanctioning authority
to determine the amount of the proceeds generated as a
result of an administrative violation as well. Then, bodies
which are not the CIAF bodies but have competence
in the respective area and the necessary specialised
knowledge and experience will perform the activities
related to establishing the prerequisite under Article
24, para 1 2012 Forfeiture of Illegal Assets Act which will
significantly alleviate the work of the CIAF bodies.
Assets may not be forfeited under another law. This
condition, unlike the lack of a similar one for an effective
sentence for a crime, means that the 2012 Forfeiture of
Illegal Assets Act is applicable to a person’s assets which
meet the requirements under this Act and which have not
been forfeited following the completed administrative
criminal proceedings.

An act of a foreign court has been
recognised – grounds for an examination
under the 2012 Forfeiture of Illegal
Assets Act, Article 23
The creation of a norm which expressly provides for
the possibility to initiate an examination under the
2012 Forfeiture of Illegal Assets Act if there is an act of
a foreign court that has been recognised also aims to
cover the cases when a crime under Article 22, para 1
or an administrative violation under Article 24, para 1
2012 Forfeiture of Illegal Assets Act has been committed
on foreign territory. In view of the specificities of the
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A legislative solution where
a key condition to the
forfeiture procedure, such as
the threshold of BGN 250,000,
is clarified through numerous
legal norms set out in
various places in the Act may
be deemed a deficiency in the
legal framework

proceedings under the laws of individual countries,
the act of the foreign court is binding on the Bulgarian
authorities only when it has been recognised in
accordance with the procedure laid down in the Bulgarian
law for the respective type of acts. The procedure for
sentences issued by foreign courts is set out in Chapter
Thirty-Six, Section Two “Recognition and Execution of
Sentences of Foreign Courts” of the Criminal Procedure
Code.
With regard to acts of foreign courts in relation
to administrative violations, a procedure for their
recognition has been provided for only if a financial
sanction has been imposed by a court in a European
Union Member State; the procedure is set out in the
Act on Recognition, Execution and Transmission of
Confiscation or Forfeiture Judgments and Financial
Sanctions Judgments.44 In the course of the recognition
proceedings, the Bulgarian court identifies the crime
under the Bulgarian Criminal Code, respectively the
administrative violation under the Bulgarian law. In
view of the requirement under Article 24, para 1 2012
Forfeiture of Illegal Assets Act for value of the proceeds
generated as a result of the administrative violation, the
court performing the recognition proceedings should
check if this condition is met. As the Bulgarian law does
not set out a procedure for the recognition of an act of a
non-European Union Member State, the 2012 Forfeiture
of Illegal Assets Act does not apply for administrative
violations committed on such territories.

Threshold of discrepancy between
income and assets as grounds for assets
forfeiture
This issue relates to the subject of forfeiture and, to
clarify it, several provisions of the 2012 Forfeiture of

44

Illegal Assets Act need to be interpreted systematically –
Article 21 and Article 62 read in combination with the
explanation of the terms used as they are contained in
the Supplementary Provisions.
In accordance with Article 21, para 1 read in combination
with Article 62, the subject of forfeiture under the 2012
Forfeiture of Illegal Assets Act comprises assets acquired
through illegal activity.
The legal definition in § 1, item 1 of the 2012 Forfeiture
of Illegal Assets Act, Supplementary Provisions sets out
that, for the purposes of the Act, “Assets shall be money,
assets of any type, whether tangible or intangible,
movable or immovable, possessions or limited real
rights”; subject to forfeiture are any assets with regard
to which a reasonable assumption can be made that
they have been acquired through illegal activity. To
avoid diverse case law in the application of the Act, the
legislator has set out in an express legal norm when
there is a reasonable assumption about the illegality of
acquisition. Thus, in accordance with Article 21, para 2,
such is in place when an examination finds a substantial
discrepancy in the assets of the person being examined.
As defined in § 1, item 7 of the Supplementary Provisions,
a “substantial discrepancy” is in place when the amount
of the assets and the person’s net income differ by
more than BGN 250,000 for the entire period examined;
another definition in § 1, item 5 defines the meaning of
net income within the meaning of the Act.
A legislative solution where a key condition to the
forfeiture procedure, such as the threshold of BGN
250,000, is clarified through numerous legal norms
set out in various places in the Act may be deemed a
deficiency in the legal framework because it leads to
contradictory conclusions as to what assets are subject
to forfeiture.
One possible conclusion is that subject to forfeiture
are any assets whose source of acquisition cannot be
established because the minimum threshold of BGN
250,000 is only grounds for the initiation of proceedings
and not a minimum threshold below which assets may
not be forfeited. Yet, there are also arguments in favour
of the other conclusion that forfeiture applies to the
illegal assets which exceed the minimum threshold of
BGN 250,000. The substantial difference between the

When the grounds are related to
a crime listed in Article 22, para 1,
as a rule, the initiative lies with the
prosecutor’s office

Published in the State Gazette (SG), issue 15 of 23 February 2010, amended SG, issue 55 of 19 July 2011.
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The same authority – the Ministry of
Justice, but jointly with the Supreme
Cassation Prosecutor’s Office
has been granted the initiative to
notify the illegal assets forfeiture
authorities in cases of transfer of
criminal proceedings
two conclusions creates prerequisites for diverse case
law in the application of this part of the Act. This can only
be avoided by means of a legislative amendment which
would express the legislator’s will in an indisputable
way.45

Start of the assets forfeiture procedure
The answer to the question about who has the initiative
to start an examination under the 2012 Forfeiture of
Illegal Assets Act depends on the legal grounds. This part
of the Act is exhaustive and clear.
When the grounds are related to a crime listed in
Article 22, para 1, as a rule, the initiative lies with the
prosecutor’s office. The obligation to send a notification
has been explicitly assigned to the prosecutor (Article 25,
para 1) overseeing the respective pre-trial proceedings.
This conclusion is based on the rules in the Criminal
Procedure Code which lay down the prosecutor’s
functions of guidance and supervision.
The same legal logic serves as the foundation for
the rules for cooperation between the illegal assets
forfeiture authorities and the prosecutor’s office in the
Act itself and in Instruction No. 513 on the procedure
and deadlines for cooperation between the Commission
for Illegal Assets Forfeiture, the State Agency for National
Security (SANS), the Ministry of the Interior (MoI), the

When the grounds to initiate an
examination are an administrative
violation, the initiative lies with
the administrative sanctioning
authority which has issued the
penal order

authorities with the Minister of Finance and the Bulgarian
Prosecutor’s Office.46
The exceptions to these rules are related to some of the
special cases of examinations initiated under the 2012
Forfeiture of Illegal Assets Act. When the grounds are an
effective sentence of a foreign court for a crime under
Article 22, para 1, the initiative to start the examination
has been granted to the Ministry of Justice (Article 25,
para 3). This legislative solution is premised on the
fact that the Ministry of Justice is the central authority
of the Republic of Bulgaria which receives information
about criminal records from other countries through the
Central Criminal Records Office.47
The same authority – the Ministry of Justice, but jointly
with the Supreme Cassation Prosecutor’s Office has been
granted the initiative to notify the illegal assets forfeiture
authorities in cases of transfer of criminal proceedings
(Article 25, para 4 2012 Forfeiture of Illegal Assets Act).
The reason lies in the powers these authorities have
in the special proceedings for the transfer of criminal
proceedings set out in Chapter Thirty-Six, Section One of
the Criminal Procedure Code.
When the grounds to initiate an examination are an
administrative violation, the initiative lies with the
administrative sanctioning authority which has issued
the penal order (Article 24, para 1 2012 Forfeiture of
Illegal Assets Act). It is in such cases that the matter may
be referred to the illegal assets forfeiture authorities
by numerous government authorities depending on
the type of the administrative violation (for example,
the Customs Agency Director for customs violations;
the Regional Governor, the Waters Directorate Head
for violations under the Waters Act; officials authorised
by the Minister of Agriculture and others for violations
under the Forests Act, etc.).
The philosophy of the Act to tie the initiation of an
examination of assets to a previous offence (crime or
administrative violation) does not allow provisions for a
mechanism for the CIAF to act ex officio. This approach
does not allow the Commission bodies, in the course
of an examination, to examine the issue if there has
been any unauthorised behaviour which constitutes the
respective offence and which person has committed
it. When such facts have already been established, the
role of the Commission bodies is to examine a person’s
assets and, should a substantial discrepancy be found,
to impose precautionary measures and forfeit the illegal
assets.

45
Still, it should be noted that, even though the text of the Act does not provide a clear answer as to which of the two interpretations above
is closer to the legislator’s actual will, it can hardly be logical to take that the norm has been created with the purpose of providing for an
“amnesty” of a sort for any assets up to BGN 250,000 while subject to forfeiture will be assets above this amount.
46
In force as of 26 March 2013.
47
See Ordinance No. 8 of 26 February 2008 on the functions and organisation of the work of criminal records offices issued by the Ministry
of Justice, published SG, issue 24/2008, amended SG, issue 15/2013.
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When the 2012 Forfeiture of Illegal Assets Act was
first adopted, the legislator laid down an obligation
for governmental and municipal authorities and
officials as well as a possibility for individual citizens
to notify the illegal assets forfeiture authorities
when certain conditions set out in the Act were met.
By a judgment48 of the Constitutional Court of the
Republic of Bulgaria, these norms were declared
unconstitutional. Even though they have not been
repealed, as mentioned earlier in this study, due to
the general effect of the constitutional judgments
declaring unconstitutionality, they may not be
applied.
When setting out these norms at the time when the
2012 Forfeiture of Illegal Assets Act was created,
the legislator expressly prohibited examinations on
the basis of anonymous signals (Article 26). Keeping
only the formal grounds – a person constituted as an
accused party for a crime on the list and an effective
act to impose an administrative sanction – in view
of the said judgment of the Constitutional Court
prevents, in fact, the possibility for examinations to
be initiated upon anonymous signals.49

Period under examination
The issues related to the topic of how far back in time
an examination of assets should reach for persons
with regard to whom there are grounds for such
examinations under the procedure of the special
law date back from the time of the 2005 Forfeiture
of Criminal Assets Act (repealed). The debate stems
from the rules in the repealed Act which allowed the
Commission itself to determine what period (period
under examination) before the crime that had given
rise to the examination the examination was to cover.
The legislator’s idea was to grant the specialised
authority the discretion to decide on its own in view
of the type of crime, the peculiarities of the person
examined and all other circumstances which are
essential to the accurate application of the Act.
Unfortunately, the case law under the repealed Act
has led to a solution which can hardly be deemed
legally appropriate. The length of the period under
examination for all persons examined was chosen
as the length of the period of prescription for the
application of the Act – 25 years; moreover, through
a reference to the norm that provided for the
prescription itself. Thus, the position was adopted

By virtue of an express legal
norm – Article 27, para 3, the
examination should cover
10 years back as of the date
of its start. The authority
performing the examination
does not have the right of
discretion, nor may it reduce
or extend this period

that if the 25-year period covered also the time before
the person examined became of age, the period
under examination would include only the time after
the person became of age. However, the mention
of this fact relates directly to the legislative solution
adopted by the 2012 Forfeiture of Illegal Assets Act.
By virtue of an express legal norm – Article 27, para
3, the examination should cover 10 years back as of
the date of its start. The authority performing the
examination does not have the right of discretion,
nor may it reduce or extend this period. The
consideration about the length of the period under
examination is a consideration of appropriateness
made by the legislator. Along with the main argument
that the examination should cover the period of
time immediately before and after an offence, this
consideration also takes into account other purely
practical arguments (for example, the periods for
which various types of documents are kept by the
government administration which are set out in the
respective special laws; if there are statutory terms
for which information is to be kept by private legal
subjects (banks, companies and individuals) and
what they are; if it is reasonable for an examination
of this nature to go back in time to a period for which
it is objectively impossible to collect the information
needed for the examination, etc.).50
The past period the examination covers should not
be deemed retroactive effect of the Act. Both the
crime and the administrative violation which make

No. 13 of 2012, published SG, issue 82/2012.
The possibility for the Commission to act ex officio, signals to be submitted by citizens and the review of anonymous signals were among
the recommendations the European Commission made in its regular monitoring report for Bulgaria of February 2012. Following these
recommendations, the possibility for citizens to refer matters to the Commission was provided for in the Act while ex officio acts and
anonymous signals were discussed but not adopted by the Members of Parliament.
50
On similar grounds, the Constitutional Court declared the period set initially when the Act was adopted – 15 years – unconstitutional and
recommended that the National Assembly reduce it to 10 years.
48
49
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The past period the
examination covers should
not be deemed retroactive
effect of the Act: the going
back in time by 10 years before
the start of the examination
aims solely to achieve the
goal of establishing the
origin of the assets of the
person examined

up the grounds for the initiation of the examination
precede it objectively.
However, they do not have the characteristics of past
facts and circumstances the Act provides for anew, as
its retroactive effect would mean. The logic about the
period under examination is the same. The going back
in time by 10 years before the start of the examination
aims solely to achieve the goal of establishing the origin
of the assets of the person examined.
Whether the 10-year period set out in the Act is sufficient
is a question to be answered in a certain time to monitor
the application of the Act. Only then will the conclusions
be sufficiently grounded which will also allow for
objectivity of the evaluation.
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CHAPTER 6
Object and Subject of Illegal Assets Forfeiture
Objects of the forfeiture procedure
In view of the model of the so called “civil confiscation”
chosen in Bulgarian law, subject to forfeiture in
favour of the State are any assets acquired through
illegal activity (Article 1, para 1 2012 Forfeiture of
Illegal Assets Act), regardless of who has them. It is
not necessary for the assets to have been acquired
through criminal activity – the initiation of criminal
proceedings against a given person in relation to any
of the crimes listed exhaustively in Article 22, para 2

Subject to forfeiture in favour
of the State are any assets
acquired through illegal
activity regardless of who
has them. It is not necessary
for the assets to have been
acquired through criminal
activity

2012 Forfeiture of Illegal Assets Act is provided for
only as grounds to start an examination of illegal
assets against the person.
As a rule, the main passive subject of the forfeiture
proceedings is the person constituted as an accused
party for a crime under Article 22, para 1 2012
Forfeiture of Illegal Assets Act, respectively a person
who meets the requirements under Article 22, para
2 and 2 and 23 2012 Forfeiture of Illegal Assets Act
(person examined). If, however, the person examined
has transferred the illegal assets to a third party,
under certain conditions set out in the law (they have
been created to protect third bona fide parties), these
assets may be subject to forfeiture from the third
party. In this regard, the forfeiture procedure under
the 2012 Forfeiture of Illegal Assets Act is targeted at
the illegal assets (in rem) generated from criminal or
illegal activities and not personally at the person who
has acquired them through illegal activities.
Any assets51 with regard to which no legal source of
acquisition has been established are deemed “illegal”
(Article 1, para 2 2012 Forfeiture of Illegal Assets Act).
The Act does not clarify the concept of “legal source.”
The lack of a legal source is not synonymous with the
lack of legal grounds to acquire the respective assets
or with a legal deficiency entailing the invalidity of the

51
Within the meaning of § 1, item 1 of the 2012 Forfeiture of Illegal Assets Act, Supplementary Provisions, “assets” means assets of any type
which have a cash equivalent – both tangible (money, movable and immovable items, limited real rights, etc.) and intangible.
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The forfeiture procedure under the
2012 Forfeiture of Illegal Assets
Act is targeted at the illegal assets
generated from criminal or illegal
activities and not personally at
the person who has acquired them
through illegal activities
legal grounds for their acquisition within the meaning
of civil law.
This conclusion is premised on Article 55, para 1 of the
Obligations and Contracts Act (OCA) – a person who
has received something without legal grounds or as a
result of unrealised grounds or grounds that no longer
exist must return it to the person at whose expense
they have benefited unjustifiably; an item received
without grounds is not to be forfeited in favour of
the State. In this regard, as a rule, the contents of
the illegal assets include ownership rights and items
which have been acquired on the basis of valid legal
grounds set out in the law (agreements for purchase,
replacement, lease, production, etc.); otherwise, the
respective item cannot become part of the estate of
the person examined under the law and, hence, be
forfeited in favour of the State.

The contents of the illegal
assets include ownership
rights and items which have
been acquired on the basis
of valid legal grounds,
otherwise, the respective item
cannot become part of the
estate of the person examined
and, hence, be forfeited

The existence or absence of a legal source of the
assets should be linked with the source of means to
acquire them, i.e. the income (most often money) with
which the assets have been acquired. Legal are assets
acquired with income whose source is allowed under
the law as legal grounds to acquire income and increase
a person’s individual wealth.

The 2012 Forfeiture of Illegal
Assets Act sets out the rebuttable
assumption that any income for
which no legal source has been
established is deemed illegal

The legal sources of income are laid down in the law.
The main ones among them concern the income listed
non-exhaustively in para 1, item 4 2012 Forfeiture of
Illegal Assets Act, Supplementary Provisions – income
from the practice of liberal professions or from services
rendered through work done in person, remuneration
received under employment relations, the net income
from entrepreneurship, income from property,
agricultural activity and retail trade, from betting on
lotteries and on sports events and others. Unlike the
provisions of the repealed 2005 Forfeiture of Criminal
Assets Act till the end of 2012, a legal source of assets is
also the funds received from loan agreements and bank
loans (argument from para 1, item 4 2012 Forfeiture of
Illegal Assets Act, Supplementary Provisions).52 As these
sources of income are allowed under the law, they are
disclosed as a rule and there is no need to hide them.
It is possible, however, to receive income from sources
which are prohibited by law – corruption, trafficking in
human beings and narcotics, tax evasion, smuggling,
etc. The illegal nature of these sources will render illegal
the income they have generated, respectively the assets
acquired through the income, which constitutes grounds
for such income or assets to be forfeited in favour of
the State. Due to the danger of having the illegal income
forfeited, its sources are not disclosed and this makes it
difficult to prove the illegal source of the income. In this
regard, Article 1, para 2 2012 Forfeiture of Illegal Assets
Act sets out the rebuttable assumption that any income

52
This legislative solution cannot be supported unconditionally. The funds received by the person examined under loan and credit
agreements should not be taken into account when the legal sources of income are established because, in their essence, they are not
income. Income means a revenue which increases a person’s assets while the funds from loans or credits reduce the borrower’s assets
because they are subject to return with interest. Legal income may only be considered to be the funds used to pay the obligations under
a loan or credit agreement taking into account the origin of these funds. The prevailing case law under the 2005 Forfeiture of Criminal
Assets Act is in the same vein – see Judgment No. 722 of 2010 of the Sofia Appellate Court, Civil College (all judgments are referred to in
the following manner below: J-722-2010, Sofia AC, CC – 8th panel, i.e. number and year of issuance of the judgment, the court and panel
that issued it), J-209-2011, Supreme Court of Cassation (SCC), ІІІrd Civil Division, J-89-2012, SCC, ІVth Civil Division. All judgments are cited in
accordance with the APIS legal information system.
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source54; respectively the declared income from an illegal
source will not render it legal.

To forfeit any assets acquired
from illegal income in favour
of the State, there is no need
to establish a relation (direct
or indirect) between the
illegal assets acquired and
criminal activities

When illegal assets are acquired, there is sui generis unjust
enrichment of one person at the expense of the whole
society. It is expressed in the person’s enrichment from
sources outside the ones provided for in the law and
admissible sources for the acquisition of income. The
income from such sources has unjustly enriched their
holder because it has impoverished or inflicted damage
on other persons or has not been transferred to the
republican budget to be used for the needs of society.
These are the grounds to forfeit it in favour of the State
so that the income and the assets acquired with it may
be used for the needs of society and compensate the
persons from whom they have been acquired.

for which no legal source has been established is deemed
illegal. Any sums from the sale of assets acquired through
an illegal or unidentified source are not income from a
legal source even though their specific source has been
established.53

Subject to forfeiture are any illegal assets, including assets
which, in accordance with the general rules under Article 444
of the Civil Procedure Code (CPC), may not be sequestrated
and may not be subject to forced confiscation. The above
also holds true for a debtor’s only residence under Article
444, item 7 CPC which has been acquired with funds
from illegal activities. The law prohibits the imposition of
precautionary measures on individuals’ assets which may
not be sequestrated (argument of Article 37, para 4 2012
Forfeiture of Illegal Assets Act) but it does not prohibit their
forfeiture. In this regard, Article 444 CPC does not apply
to illegal assets forfeiture proceedings under the 2012
Forfeiture of Illegal Assets Act.55

Most often, illegal income is generated from criminal
activities. Unlike the assets forfeiture model under the
2005 Forfeiture of Criminal Assets Act (repealed), to forfeit
the assets acquired through them in favour of the State,
there is no need to establish a relation (direct or indirect)
between the illegal assets acquired and criminal activities.
Moreover, criminal activities do not exhaust the possible
sources of illegal income and illegal assets and this is why
the concept of “illegal activity” is broader in scope than
“criminal activity.”
What matters in determining the (il)legal character of
certain assets is solely their source, regardless of whether
it is known to the CIAF or whether it has been declared
before the National Revenue Agency (NRA). In this regard,
legal will be any undeclared income acquired from a legal

All illegal assets are subject to
forfeiture, regardless of their
nature, location and amount

All illegal assets are subject to forfeiture, regardless of
their nature, location and amount. The place of their
acquisition or location is irrelevant to the forfeiture. Subject
to forfeiture are assets located both on the territory of the
Republic of Bulgaria and in another country.
Forfeited will be both assets exceeding by BGN 250,000
the net income of the person examined for the respective
period and assets below this amount. The amount of
BGN 250,000 under para 1, item 7 2012 Forfeiture of
Illegal Assets Act, Supplementary Provisions does not
define the amount of illegal assets subject to forfeiture;
it has been introduced as a criterion to determine if there
is a substantial discrepancy between the assets and the
net income of the person examined.56

See J-283-2012, SCC, ІVth Civil Division.
See J-283-2012, SCC, ІVth Civil Division.
54
Also in this sense is J-1254-2009, PDC, Civil College, Іst panel.
55
This conclusion is premised on the sanctioning nature of the 2012 Forfeiture of Illegal Assets Act, the type of the relations necessitating
illegal assets forfeiture and the purpose of the law to prevent and restrict the possibility for disposal of illegal assets. In the same vein is the
case law under the analogous (currently effective) rules of the 2005 Forfeiture of Criminal Assets Act – see J-87-2010, SCC, ІІІrd Civil Division,
J-506-2012, SCC, ІVth Civil Division.
56
Under the 2005 Forfeiture of Criminal Assets Act, subject to forfeiture was only the part of the illegal assets which significantly exceeded the
legal income of the person examined – see J-56-2012, SCC, ІVth Civil Division, J-89-2012, SCC, ІVth Civil Division. At present, given the not quite clear
provisions of the 2012 Forfeiture of Illegal Assets Act, there is a debate in legal theory about the amount of assets subject to forfeiture. One opinion
holds the view from the case law under the 2005 Forfeiture of Criminal Assets Act. In the other opinion, which I subscribe to, subject to forfeiture are
all illegal assets, including the part which does not exceed the amount of BGN 250,000 which sets the threshold for the existence of a substantial
discrepancy between the assets acquired and the legal net income of the person examined. The practical significance of the issue necessitates an
immediate legislative intervention which would provide an unambiguous answer with regard to the amount of illegal assets subject to forfeiture.
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However, when the consideration is made about the
existence of a substantial discrepancy in the assets and
about the value of the illegal assets established, the
value of the assets that have already been restored to
the victim of the illegal (criminal) activity or that have
already been forfeited under other laws or confiscated
in the criminal proceedings for the same crime should
be deducted from the value of the assets.
De lege lata the 2012 Forfeiture of Illegal Assets Act does
not provide for such a deduction; this could result in the
forfeiture of assets equal in value two times for the same
crime in essence which would go beyond the purposes
of the law. At the same time, the forfeiture of all illegal
assets acquired through a crime could infringe on the
interests of crime victims who will not be able collect the
sums of the compensation awarded to them for damages
if, following the forfeiture, the person examined is left
without assets.57

In view of the assets forfeiture
model used in the 2012 Forfeiture
of Illegal Assets Act, forfeiture is
related to the illegal nature of the
assets and not to the person from
whose activity the assets have been
acquired
Subject to forfeiture are only the illegal assets and not
the proceeds (indirect benefits) received from holding
and using them – increased market value of the assets,
any lease, interest, dividends received, etc. (argument of
Article 69, para 1 and § 1, item 4 2012 Forfeiture of Illegal
Assets Act, Supplementary Provisions)58. This conclusion
does not correspond to the purpose (outlined in the
motivation to the Act) to deprive organised crime of
the profits of its criminal activities and to protect
the rule-of-law principle that no person may enrich
themselves, including indirectly, through criminal or
other illegal activities. In this regard, de lege ferenda it
is recommendable for the law to provide also that all
proceeds received through illegal assets will be forfeited
from the person examined.
In view of the assets forfeiture model used in the 2012
Forfeiture of Illegal Assets Act, forfeiture is related to

the illegal nature of the assets and not to the person
from whose activity the assets have been acquired. In
this respect, subject to forfeiture are any illegal assets,
regardless of who holds them or controls them at the
time of forfeiture (argument of Article 38, para 2, item 2,
Articles 64 – 66 and 71 2012 Forfeiture of Illegal Assets
Act). Subject to forfeiture are not only the assets held by
the person examined as of the time of completion of the
examination but also any illegal assets the person has
transferred to other persons (third parties). In certain
cases, subject to forfeiture are also assets acquired
directly by a third party at the expense of the person
examined (Article 63, para 2 and 67 2012 Forfeiture of
Illegal Assets Act).
An exception to the rule for forfeiture worthy of
mention is the transformation of illegal assets through a
transaction for value concluded by the person examined
whereby, in exchange for the transfer of the specific
ownership right, the person acquired another ownership
right from the counter party to the transaction. In this
case, subject to forfeiture are the transformed assets
(Article 70 and para 1, item 8 2012 Forfeiture of Illegal
Assets Act, Supplementary Provisions) if they are at least
equal to or greater in value than the assets transferred.
If the assets transformed are smaller than the assets
transferred, the difference should be forfeited from
the counter party to the transaction if the party is
unconscientious, i.e. if the party knew or could have
presumed that the assets were illegal or if the party
acquired them to conceal their illegal origin or the actual
rights to them (Article 64, item 2 2012 Forfeiture of Illegal
Assets Act). This exception to the rule is not expressly
provided for in the 2012 Forfeiture of Illegal Assets Act59
but it derives from the purpose of the Act to forfeit only
illegal assets or their equivalent.
However, the assets subject to forfeiture are related to
the conduct of a specific person – the person examined –
who is the obligatory subject of the forfeiture proceedings.

Subject to forfeiture are any illegal
assets, regardless of who holds
them or controls them at the time
of forfeiture, and any illegal assets
transferred to other persons (third
parties)

It would be appropriate, in this regard, for the 2012 Forfeiture of Illegal Assets Act to reproduce the rule under Article 1, para 2 of the
repealed 2005 Forfeiture of Criminal Assets Act that forfeiture is possible only when the assets are not subject to confiscation or forfeiture
under another law.
58
An exception is provided only for the proceeds acquired through the respective property right following the imposition of precautionary
measures on it (argument of Article 39, para 2 2012 Forfeiture of Illegal Assets Act).
59
It used to be provided for in Article 4, para 2 2005 Forfeiture of Criminal Assets Act (repealed).
57
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Quite often, the 10-year period
under examination will cover
assets acquired by the person
examined (and third parties)
years before the committing
of a crime under Article
22, para 1 2012 Forfeiture
of Illegal Assets Act which
constitutes the grounds to
start the examination and, in
practice, to open the illegal
assets forfeiture proceedings.
Such a discrepancy is illogical

The initiation of such proceedings is premised on an
examination of the specific person; as a rule, such an
examination is instituted only after the person has been
constituted as an accused party for a crime under Article
22, para 1 2012 Forfeiture of Illegal Assets Act. This is the
time when the assets to be examined are identified in an
indisputable manner.
As a rule, only after the initiation of the proceedings
and the establishment of the illegal nature of the
assets acquired by the person does the law allow
the CIAF to institute proceedings to forfeit the said
assets, even when they have been later acquired
by third parties. In this regard, the illegal assets
forfeiture rules can be easily circumvented through
the frequent practice for persons engaged in criminal
activities not to acquire any assets in their name
but only through third party proxies, including legal
entities. In response to this, Article 67 2012 Forfeiture
of Illegal Assets Act provides for the forfeiture of
assets acquired by third parties at the expense of the
person examined with the purpose of avoiding the
forfeiture of the assets or concealing their origin or
the actual rights to them.

The consideration about the existence of illegal assets
and their amount is made aggregately and abstractly
as the value difference between the total value of
the assets acquired and disposed of and the net
income60 of the person examined for the period under
examination61; the amount of the assets held at the
time of completion of the examination is irrelevant.
However, to forfeit specific items from the assets, it
should be proven that, at the time a specific item was
acquired, the net income of the person examined (i.e.
the person’s legal income net of the expenditure on
maintenance of the person and the person’s family)
was not sufficient to acquire the item.62 Should the CIAF
fail to prove that a specific item from the assets was
acquired with funds from an illegal source, the court
will not forfeit the item but the cash equivalent of the
illegal assets (Article 72 2012 Forfeiture of Illegal Assets
Act), including through cashing out the legal assets of
the person examined.
In terms of time, subject to forfeiture are any illegal
assets acquired and/or transferred within the period
of examination of their origin; the period is set out
imperatively and covers 10 years back as of the date
of the start of the examination (Article 27, para 3 2012
Forfeiture of Illegal Assets Act). In view of this, subject
to forfeiture may also be assets acquired before the
date of entry into force of the 2012 Forfeiture of Illegal
Assets Act (§ 6 2012 Forfeiture of Illegal Assets Act
Transitional and Final Provisions) but not any assets
acquired before the beginning of the period under
examination.
The period under examination is also essential to
determine the total value of the assets and of their
specific items which will be subject to forfeiture following
the initiation of the forfeiture proceedings – subject
to forfeiture are only assets acquired or transferred
illegally during the period under examination. This
is why, setting it affects not only the interests of the
person examined but also those of the members of the

The assets under examination are
valued at their actual cost at the
time of their acquisition or disposal

60
In accordance with § 1, item 5 2012 Forfeiture of Illegal Assets Act, Supplementary Provisions, “net” is any income, revenues or sources of
financing net of the amount of the customary and extraordinary expenditures incurred by the person examined and the members of the
person’s family. Pursuant to item 6, “customary” are the expenditure on maintenance of the person and the members of the person’s family
in view of the data by the National Statistical Institute. Under item 3, “family members” are spouses, de facto cohabitees and the children
who have not attained majority.
61
In the same sense, see J-89-2012, SCC, ІVth Civil Division and J-231-2012, SCC, ІVth Civil Division.
62
Under the 2005 Forfeiture of Criminal Assets Act, there was diverse case law on this issue which is key in terms of the allocation of the
burden of proof of the illegal nature of the specific item acquired in view of its forfeiture in favour of the State. According to some courts
(J-89-2012, SCC, ІVth Civil Division), this fact should be proven by the CIAF and not by the respondent to the forfeiture action. According to
others (J-506-2012, SCC, ІVth Civil Division), to forfeit a specific item it is sufficient for the CIAF to prove that the total value of the assets
acquired and disposed of for the entire period under examination exceeds significantly the respondent’s legal income. In such a case, the
respondent should prove that they acquired the item with legal income to avoid its forfeiture.

49

person’s family, of other persons related to them and
of third unrelated parties whose assets may, in certain
cases, be subject to forfeiture.
Unlike Article 17, para 6 2005 Forfeiture of Criminal
Assets Act (repealed), de lege lata the CIAF does not have
the right to determine the period under examination
within the frame of the maximum period set out in the
law but is obligated to examine the assets of the person
examined 10 years back. Thus, quite often, the 10-year
period under examination will cover assets acquired by
the person examined (and third parties) years before
the committing of a crime under Article 22, para 1 2012
Forfeiture of Illegal Assets Act which constitutes the
grounds to start the examination and, in practice, to
open the illegal assets forfeiture proceedings.
Such a discrepancy is illogical; moreover, the 2012
Forfeiture of Illegal Assets Act does not require the
establishment of a causal relation between the illegal
assets and criminal activities (cf. Article 4, para 1 2005
Forfeiture of Criminal Assets Act (repealed)). Along
with this, an inspection of the property situation of the
person examined and a number of third parties 10 years
back creates a great uncertainty for the asset turnover in
view of the possibility to have a number of transactions
with illegal assets carried out a long time before the
start of the examination declared invalid. The declaring
of these transactions invalid will impact on the interests
of the third bona fide parties with respect to whom no
legal protection has been provided for in a number
of cases.63 Last but not least, due to the starting point
of the examination lying far back in time, the persons
examined will often find it difficult to prove the legal
sources of their income dating 10 years back.
The arguments above make it necessary to grant the
CIAF the discretion to determine the period of an
examination which should go back in time to cover at
least the moment the crime under Article 22, para 1
2012 Forfeiture of Illegal Assets Act was committed by
the person examined and to provide for protection of
the interests of the third parties affected by the illegal
assets forfeiture.

Valuation of the assets under
examination
The valuation of the assets of the person examined and
the time as of which they are valued are essential to the
initiation of forfeiture proceedings – proceedings will be
initiated only if the CIAF finds a substantial discrepancy
in the assets of the person examined because only then

Actual cost is to mean the price
indicated in the ownership
document; this price may be
intentionally lower than the
market price of the property
benefits acquired or disposed of.
These provisions generate legal
uncertainty

may it make a reasonable assumption that the assets
of the person examined are illegal (argument of Article
21 2012 Forfeiture of Illegal Assets Act). A substantial
discrepancy is in place if the value of the discrepancy
between the assets and the net income of the person
examined exceeds BGN 250,000 for the period under
examination (Article 21 and § 1, item 7 2012 Forfeiture
of Illegal Assets Act, Supplementary Provisions). The
valuation of the assets is also important in terms of
the scope of the measures which will be imposed on
the assets of the person examined to secure the future
assets forfeiture action.
The assets under examination are valued at their actual
cost at the time of their acquisition or disposal (Article 69,
para 1 2012 Forfeiture of Illegal Assets Act) to determine
whether there is a substantial discrepancy in the assets.
The value of the assets as of the time of the examination
or issuance of the forfeiture judgment is irrelevant; it is,
as a rule, higher than the historical cost of acquisition or
disposal of the assets.
The law does not define which cost is “actual” but its
interpretation in combination with Article 69, para 2 leads
to the conclusion that the actual cost does not always
coincide with the market value of the assets. Actual cost
is to mean the price indicated in the ownership document
(most often this is an invoice or an agreement to acquire
the assets); this price could be lower than the market
price of the property benefit acquired or disposed
of (argument of Article 69, para 2 2012 Forfeiture of
Illegal Assets Act). These provisions generate legal
uncertainty because they allow the person examined to
agree intentionally on a deliberately lower price, which
is substantially lower than the market price, to acquire
the assets with income of an unidentified source or on
a higher price to dispose of them. Only if it is found that
the price indicated in the ownership document is not
the price actually agreed or if this document does not

63
For example, if the person examined passes way, subject to forfeiture are the illegal assets acquired by the person’s heirs (Article 71
2012 Forfeiture of Illegal Assets Act). The heirs have accepted the inheritance because the assets of the inheritance exceeded in value its
obligations and they will settle all obligations of the deceased person with some of them. Otherwise, the heirs would not have accepted
the inheritance. However, at the time they accepted it, they could not have inferred that the assets received as inheritance would later be
forfeited in favour of the State so that, in the long run, the heirs would only be left to take care of the obligations of the inheritance.
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A deficiency of the law is that
it fails to set out a unified
methodology to valuate the
assets which is to be applied
to the individual cases of
illegal assets forfeiture and
to eliminate subjectivism

indicate a price will the assets be valued at their market
(with certain exceptions) value (Article 69, para 2 2012
Forfeiture of Illegal Assets Act). To this end, the CIAF
should challenge the price indicated in the document
or prove before the court that the document shows a
price lower than the market one.64 The assets will also be
valued at their market price when they were acquired or
disposed of through a donation.65
A deficiency of the law is that it fails to set out a unified
methodology to valuate the assets which is to be
applied to the individual cases of illegal assets forfeiture.
Competent to make the valuation is the director of the
respective CIAF territorial directorate (one of the five

Proceedings may be initiated against
any person who holds illegal
assets – including against a (third)
party who has acquired the assets
from the person examined through
a transformation

territorial directorates on the territory of Bulgaria whose
practice area fall in the regions of the five appellate
courts in the country – Article 28, para 1 Regulations
for the Structure and Activities of the CIAF and Its
Administration) which collects information about the
assets under examination (Article 28, para 1 – 3 2012
Forfeiture of Illegal Assets Act). As a rule, to perform
the valuation, the individual territorial directorates use
the services of external valuers each of whom uses a
valuation methodology different from the others. This
creates prerequisites for subjectivism and different
valuations, in every specific case, of property items with
identical characteristics and economic purpose66; hence,
the need to eliminate the subjectivism by introducing
de lege ferenda a unified statutory methodology to
valuate the assets.67 Along with this, the use of external
valuers in the examination of assets is an expensive and
not particularly effective practice of the CIAF. Firstly,
because the valuers’ remuneration is paid from the CIAF
budget; secondly, because, as a rule, at the trial stage of
the forfeiture proceedings the court does not take the
valuation of the assets made by the valuers designated
by the plaintiff but assigns a new expert witness opinion
which further burdens the CIAF budget.68
In accordance with Article 21, para 2 2012 Forfeiture
of Illegal Assets Act, the consideration whether there
is a significant discrepancy in the assets of the person
examined takes into account all of the person’s assets
acquired during the period under examination. It is
irrelevant whether the assets have been disposed of and
who holds the ownership rights to them at the time of
completion of the examination.69
The consideration will take into account any assets
transferred by the person examined to other parties,
any assets acquired jointly with the person’s spouse, the
personal assets of the related parties under Article 63,
para 2 2012 Forfeiture of Illegal Assets Act and any assets
a third party has acquired at the expense of the person
examined under the terms of Article 67 (arguments of
Article 57, para 1 and Article 61, para 1 2012 Forfeiture

64
The case law under the 2005 Forfeiture of Criminal Assets Act offered a similar solution. However, in accordance with it, essential to the
consideration whether the assets were acquired from a legal source were the funds actually invested to acquire the assets. These funds
can exceed or be lower than both the market price of the assets acquired and the price indicated in the document for the acquisition of the
assets. This is why, in the consideration of the source of the assets, the court is not bound by either the value indicated in the deed for the
acquisition of the assets or the market value indicated by expert witnesses in the case – see З-89-2010, SCC, ІІІrd Civil Division, J-471-2010,
SCC, ІІІrd Civil Division, J-66-2011, SCC, ІІІrd Civil Division, J-231-12, SCC, ІVth Civil Division, J-231-2012, SCC, ІVth Civil Division, J-481-2013, SCC,
ІVth Civil Division and others. This case law should be referred to under the 2012 Forfeiture of Illegal Assets Act too.
65
In the same vein, under the 2005 Forfeiture of Criminal Assets Act see J-750-2010, SCC, ІVth Civil Division.
66
Article 27, para 2, para 2 of the Regulations for the Structure and Activities of the CIAF and Its Administration assigns it to the CIAF
Methodological Support and International Cooperation Directorate to coordinate the activities related to determining the value of the
assets under examination but, I believe, that this coordination is not enough to eliminate the subjectivism in the process of valuation by the
individual CIAF territorial agencies.
67
Unfortunately, during the debates of the current law in the National Assembly, the proposal made with the second Illegal Assets Forfeiture
Bill submitted to the Parliament that the valuation of the assets under examination is to be performed on the basis of a unified methodology
adopted by virtue of an ordinance of the Minister of Finance was not approved – see records of the discussion of the Illegal Assets Forfeiture
Bill (No. 254-01-4 of 17 January 2012 of the 41st National Assembly).
68
If the valuation of the assets is made by external valuers, it would be appropriate for the law to assign this valuation to valuers on the List
of Expert Witnesses used by the courts so that the valuation performed by these valuers may be taken by the courts without the need for
them to assign a new expert witness valuation.
69
In the same sense see J-231-2012, SCC, ІVth Civil Division.
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of Illegal Assets Act). It is irrelevant whether the transfer
transaction in the event of an asset transfer for value was
put down in writing as to be able to consider the State a
third party or not (in the first case, subject to forfeiture
will be the equivalent of the assets transferred). As a rule,
these assets are also subject to forfeiture if forfeiture
proceedings are instituted and the assets of the person
examined are forfeited because, albeit indirectly, they
were acquired as a result of illegal activities.

forfeiture of the illegal assets held by them. In view of
the need for security in civil relations and for protection
of third bona fide parties as well as of the principle of
proportionality in law, the accessory proceedings will
not be initiated or the initiated proceedings will not be
completed with the forfeiture of assets from the third
party when the purposes of the law can be achieved by
other legal means or cannot be achieved by means of
forfeiture of the assets from the third party.

Subjects of the forfeiture proceedings

Such is the case with the transformation of illegal
assets by transferring them to a third party by virtue
of a transaction for value through the exchange of
equal consideration – in this case, subject to forfeiture
are only the assets transformed (i.e. acquired by the
person examined under the transaction. This rule is not
laid down in the law but it is inferred from its purpose
to forfeit only the illegal assets and thus deprive the
offenders of the proceeds from their criminal or illegal
activities. When the considerations exchanged under the
transaction for value are equal, the forfeiture of both in
favour of the State will exceed the purposes of the law
while the forfeiture of the consideration received by the
third party will unjustly infringe upon that person’s legal
sphere.

As mentioned above, the forfeiture proceedings are
targeted at the illegal assets and not at the person
who has acquired them. This is why such proceedings
may be initiated against any person who holds
illegal assets – including against a (third) party who
has acquired the assets from the person examined
through a transformation. A necessary condition for
such proceedings to be initiated is to establish criminal
activities of the given person (person examined –

The law should provide for new
grounds to initiate an examination
of the illegal assets held by legal
entities
argument of Article 21 2012 Forfeiture of Illegal Assets
Act) and (with the exception of the cases under Article
67 and 71 2012 Forfeiture of Illegal Assets Act) illegal
assets forfeiture proceedings to be instituted against
this person.
Only if forfeiture proceedings against the person
examined are initiated does it become possible to
initiate assets forfeiture proceedings against other (third)
parties to whom the person examined transferred the
illegal assets or who hold on other grounds all or part
of the assets. In this regard, as a rule, the initiation of
illegal assets forfeiture proceedings against third parties
is accessory and premised on the initiation of the main
forfeiture proceedings against the person examined.
Parallel forfeiture proceedings will be initiated against
these parties in view of the purpose of the law to restrict
the possibility to dispose of illegal assets and of the idea
that no one may acquire more rights than the grantor of
the rights.

Such is also the case (which is not provided for in the 2012
Forfeiture of Illegal Assets Act) when, despite the transfer
of the illegal assets, the person examined has sufficient
personal assets equal to the income accumulated from
illegal activities which may be forfeited without the need
to forfeit the illegal assets transferred to the third party.

Person examined
This person is an obligatory subject without whom the
proceedings may not be initiated.70 As a rule, the person
examined may only be an individual and not a legal

A deficiency of the law is that
it does not provide for the
possibility to forfeit legal
assets transferred by the
person examined to a third
party in order to avoid their
forfeiture

However, the initiation of proceedings against the
person examined does not always lead to the initiation
of accessory proceedings against third parties and to
70
An exception to this are the cases of forfeiture of assets acquired by a third party at the expense of the person examined and when the
person examined passes away in which case the proceedings will be instituted against the person’s heirs (Article 67 and 71 2012 Forfeiture
of Illegal Assets Act).

52

entity. This conclusion is based on the relation between
the initiation of the illegal assets forfeiture proceedings
and the constituting of the person as an accused party
for a crime under Article 22, para 1 2012 Forfeiture
of Illegal Assets Act. An accused party may only be a
person capable of bearing criminal liability and such are
solely individuals. A person bearing criminal liability is
any individual above 18 years of age (a person of age)
and any individual between 14 and 18 years of age if
the person was able to understand the nature and the
significance of their acts and to guide their steps (sane
person – Article 31 CC). An individual who has not
attained 14 years of age or an insane person of age may
not be examined.
In rare cases, the forfeiture proceedings may be initiated
against a legal entity (argument of Article 60, para 3
2012 Forfeiture of Illegal Assets Act). Such is the case
of examining the illegal assets acquired by a person
with respect to whom there is an act of administrative
violation in force in the case under Article 24, para 1
2012 Forfeiture of Illegal Assets Act. Most often, such
an act of the nature to create proceeds exceeding BGN
150,000 may be imposed in relation to the trade activity
of a legal entity.
Since legal entities are incapable of bearing criminal
liability and Articles 21 and 22 2012 Forfeiture of Illegal
Assets Act do not apply to them, there is a danger for all
of the illegal assets (or their part exceeding BGN 250,000)
acquired through the criminal activity of another
individual to be invested in the assets of a legal entity
(or another individual) in order to avoid their forfeiture.71
On the other hand, it is exceptionally difficult to establish
the factual case under Article 67 of the Act, which makes
it necessary to provide for new grounds to initiate an
examination of the illegal assets held by a legal entity.

Third parties
The persons engaged in criminal activities often transfer
the assets acquired through them to third parties
or conceal their acquisition by concluding various
transactions in order to avoid the forfeiture of the
assets. To counter this practice, the law allows for the
examination of the origin of the assets of the person
examined to cover also the assets of third parties who
have acquired illegal assets and, in certain conditions,
declares the transactions in illegal assets concluded with

The assumption that the personal
assets of the family members are
also of illegal origin and subject to
forfeiture unless they prove their
legal origin is discriminatory and
unjustifiably infringes upon their
property sphere
third parties invalid with respect to the State (Article 64
2012 Forfeiture of Illegal Assets Act).
Unlike the relative invalidity of transactions challenged
by means of Actio Pauliana under Article 135 OCA, in this
case there is a special relative invalidity of a transaction
concluded which comes about ex lege without the need to
establish it in a constitutive action while the transaction
gives rise to no legal effect with respect to the State. This
necessitates an even greater protection of the interests
of third bona fide parties and their creditors who have
acquired rights under the transaction declared invalid
in comparison to the need for their protection under
Article 135, para 1 OCA; moreover, taking into account
the 10-year period back in time which the examination
could encompass and in which illegal assets could be
forfeited.72
The circle of third parties impacted by the forfeiture
proceedings is not limited only to the persons who
are related to the person examined73 or have special
relations with that person which gives rise to reasonable
doubts about their good faith with regard to the illegal
assets they have acquired (unreal third parties) but also
other third parties who do not have relations with the
person examined (true third parties). The importance
of distinguishing between third parties related or
unrelated to the person examined lies in the different
conditions under which the illegal assets they have
acquired may be forfeited in favour of the State and the
different procedure for them to participate and enjoy
protection in the forfeiture proceedings.
Taking into account the quality of relatedness (mainly in
the event of a relation by blood or marriage) with the
person examined, the law accords less protection to
the unreal third parties and sets less stringent rules for

71
This mechanism is used frequently by criminal circles to avoid the forfeiture of illegal assets. In such a case, after an individual has been
constituted as an accused party, an examination is initiated under Article 21, para 2 2012 Forfeiture of Illegal Assets Act but, as a rule, the
matter will not lead to an illegal assets forfeiture action because the assets of the individual under examination most often do not contain
anything or, even if assets of an unidentified origin are established, they do not exceed the threshold of BGN 250,000 that would allow for
a reasonable assumption about their illegal nature.
72
However, the law does not always provide for sufficient protection of the third parties – see above, note 13.
73
Within the meaning of § 1, item 9 2012 Forfeiture of Illegal Assets Act, Supplementary Provisions, “related parties” includes spouses or a
person with whom the person under examination lives in factual cohabitation; a former spouse, where the marriage was dissolved up to
five years before the commencement of the CIAF examination; lineal relatives up to any degree of consanguinity, collateral relatives up to
the fourth degree of consanguinity and affines up to the second degree of affinity inclusive.
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the forfeiture of the illegal assets they hold. With regard
to both groups of third parties, as a rule, what matters
for the forfeiture of the assets transferred is the third
party’s good faith – whether the person knew or could
have presumed as of the time of concluding the legal
transaction that the person was acquiring illegal assets.
While the lack of good faith is presumed for the related
third parties, on the other hand, the good faith of the
true third parties is not presumed but has to be proven.
With regard to both groups of third parties, the law does
set as a condition to forfeit the illegal assets they hold the
insufficiency of assets owned by the person examined to
be forfeited. However, in view of the purpose of the 2012
Forfeiture of Illegal Assets Act, it is unjustifiable to forfeit
the illegal assets held by them if the person examined
has sufficient personal assets equal to the illegal assets
to be forfeited. Another deficiency of the law is that it
does not provide for the possibility to forfeit legal assets
transferred by the person examined to a third party in
order to avoid their forfeiture when the illegal assets of
the person examined are concealed or transferred to
other parties and cannot be forfeited.
Taking into account the different intensity of the quality
of relatedness within the group of the third related
parties, the law lays down different conditions to forfeit
assets from third related parties depending on whether
the person is a member of the family of the person
examined.

Family members
The family members (spouses, de facto cohabitees and
the children who have not attained majority – § 1, item
3 2012 Forfeiture of Illegal Assets Act, Supplementary
Provisions) have the strongest quality of relatedness to

the person examined. They have the greatest interest
with respect to acquiring and keeping the illegal assets
and this is why they bear the greatest impact when
forfeiture proceedings are initiated against the person
examined.
In practice, the initiation of proceedings against the
person examined has the effect of initiation of proceeding
to forfeit also their personal assets acquired during the
period under examination regardless of the fact that
they have not been constituted as accused parties for a
crime under Article 22, para 1 2012 Forfeiture of Illegal
Assets Act, have not been the subject of an examination,
no reasonable assumptions that their assets are illegal
have been made with regard to them (argument of
Article 63, para 2 read in combination with Article 62
2012 Forfeiture of Illegal Assets Act) and they are not part
of the proceedings to establish the nature of their assets
after the court has imposed precautionary measures.
Solely due to the relation of the family members with
the person examined who has acquired the illegal assets
does Article 63, para 2 2012 Forfeiture of Illegal Assets
Act provide for the assumption that their personal assets
are also illegal and subject to forfeiture unless they prove
their legal origin.
This regime is discriminatory with regard to them and
unjustifiably infringes upon their property sphere; this
is why it is recommendable that Article 63, para 2 2012
Forfeiture of Illegal Assets Act be repealed. On the
other hand, it is logical and just to forfeit those assets
of the family members which they acquired during the
period under examination by means of a transfer of
illegal assets by the person examined. In such a case
of forfeiture, their position is equal to that of the other
third parties related to the person examined (see the
following paragraph).

Other related third parties

The provisions for an
irrefutable assumption of
bad faith of the persons
does not correspond to the
legislator’s will and would
go beyond the purposes of
the law in the case when they
acquired illegal assets in a
transaction for value because
it would deprive them of the
right to defend themselves

Subject to forfeiture are illegal assets which the
person examined transferred during the period
under examination to a spouse, a de facto cohabitee,
a former spouse, lineal relatives up to any degree of
consanguinity – both descending (regardless of whether
they are of age or not) and ascending, collateral relatives
up to the fourth degree of consanguinity, affines up to
the second degree of affinity inclusive (Article 65 2012
Forfeiture of Illegal Assets Act). Irrelevant to the assets
forfeiture is whether these persons acted in good
faith with regard to the acquisition of the illegal assets
or whether they acquired the assets in a gratuitous
transaction or a transaction for value.
In this case, the law seems to create an irrefutable
assumption that these persons did not act in good
faith (argument of the interpretation of Article 65 read
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in combination with Article 64, item 2 2012 Forfeiture
of Illegal Assets Act). The provisions for an irrefutable
assumption of bad faith of the persons under Article 65
2012 Forfeiture of Illegal Assets Act does not correspond
to the legislator’s will and would go beyond the purposes
of the law in the case when they acquired illegal assets in
a transaction for value because it would deprive them of
the right to defend themselves against the forfeiture of
the assets acquired.
Hence, the assumption of bad faith under Article 65
should be taken as rebuttable.74 However, to ensure
full clarity, it is recommendable for Article 65 to provide
expressly (in a similar way to Article 8 2005 Forfeiture of
Criminal Assets Act (repealed) and Article 64, para 2 2012
Forfeiture of Illegal Assets Act) that “Subject to forfeiture
shall be the illegal assets transferred to the persons
under Article 65 through a gratuitous transaction or
a transaction for value if they knew or could have
presumed that the assets had been acquired by means
through illegal activity. These persons’ knowing shall be
assumed unless proven otherwise.”
In this case, the persons under Article 65 2012 Forfeiture
of Illegal Assets Act will be treated in the same way as
the unrelated third parties under Article 64 with respect
to any illegal assets they have acquired in a transaction
with the person examined. However, their relatedness to
the person examined will be taken into account through
the rebuttable assumption about their good faith when
acquiring the illegal assets.
When persons under Article 65 2012 Forfeiture of Illegal
Assets Act have acquired illegal assets in a transaction
for value with the person examined, as a rule, subject
to forfeiture will only be the assets transformed which
they transferred to the person examined under the
transaction ( Article 70 and § 1, item 8 2012 Forfeiture
of Illegal Assets Act, Supplementary Provisions). The
assets transferred to the third party are subject to
forfeiture only as regards the part where the value of
the assets transferred exceeds the value of the assets
transformed and transferred by the third party to the
person examined.
When the considerations exchanged under the
transaction for value are equal, the forfeiture of both in
favour of the State will go beyond the purposes of the

law while their forfeiture will unjustifiably inflict damage
on the third party. In such a case, the forfeiture of assets
from the mala fide third party will be reasonable only
of the assets acquired by the person examined in the
transaction for value cannot be forfeited due to the
insufficiency of assets of the person examined.75
Equal (in view of the assumption of bad faith) to the
related third parties under 65 2012 Forfeiture of Illegal
Assets Act are the legal entities which are controlled76 by
the person examined or parties related to them which
have acquired illegal assets through a legal transaction
concluded with the person examined (Article 66, para 2
2012 Forfeiture of Illegal Assets Act).

Third parties who are not related to the
person examined
Article 64 2012 Forfeiture of Illegal Assets Act sets out
the conditions for the forfeiture of illegal assets which
the person examined transferred through a legal
transaction in the period under investigation to third
parties unrelated to them. Any such transactions are
invalid with respect to the State and any assets provided
under them are subject to forfeiture but under different
conditions depending on the nature (for value or
gratuitous) of the respective transaction.
A gratuitous transfer transaction concluded is
unconditionally invalid and any assets received under
it are subject to forfeiture regardless of whether the
third party acted in good faith or not. In this case, the
person’s good faith is irrelevant because the person
acquired illegal assets without transferring any assets to
the person examined. The assets acquired by the heirs
or heirs by devise of the diseased person examined
through inheritance (by law or will) or legacy are also
subject to forfeiture under the same conditions (Article
71 2012 Forfeiture of Illegal Assets Act).
When the persons under Article 64 2012 Forfeiture
of Illegal Assets Act have acquired illegal assets in a
transaction for value, they have transferred some of
their assets to the person examined in exchange for
the assets acquired. This is why their good (or bad)
faith in concluding the transaction is of importance for
the validity of the transaction and the forfeiture of the
assets acquired under it – any assets acquired under a

74
In the same sense is the opinion of the persons submitting the Illegal Assets Forfeiture Bill in the Record of the discussion of the Illegal
Assets Forfeiture Bill (No. 254-01-4 of 17 January 2012, 41st National Assembly).
75
In a similar sense is J-276-2012, SCC, ІІІrd Civil Division, according to which the forfeiture action against the person examined may be joined
to the action for the forfeiture for the assets acquired by the third party in the transaction for value only in the conditions of possibility –
granting the action against the person examined, the court will reject the forfeiture action against the third party.
76
In accordance with § 1, item 2 2012 Forfeiture of Illegal Assets Act, Supplementary Provisions, control of a legal entity is in place when: а)
a natural person holds, whether directly or indirectly, more than 50 percent of the shares in or of the capital of the legal entity and controls
the said legal entity, whether directly or indirectly; b) a natural person exercises control within the meaning of § 1c of the Supplementary
Provisions of the Commerce Act (as a whole, the cases of control under § 1c correspond to the cases set out in littera а)); c) 50 percent or
more of the assets of a non-profit legal entity are managed or distributed to the benefit of a natural person; d) a non-profit legal entity has
been established or functions to the benefit of a group of natural persons.
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transaction for value are subject to forfeiture only when
the third party knew or could have presumed that the
assets are illegal and acquired the assets in order to
conceal their illegal origin or the actual rights related to
them.
The third party’s bad faith is not presumed but should be
proven by the CIAF (Article 70 2012 Forfeiture of Illegal
Assets Act). However, the illegal assets acquired by the
third party will be subject to forfeiture only if their value
is greater than the value of the assets transformed (i.e.
transferred to the person examined) and as regard the
part which is equal to this difference (argument of Article
70 and § 1, item 8 2012 Forfeiture of Illegal Assets Act,
Supplementary Provisions).

Forfeiture of assets acquired by the
third party at the expense of the person
examined
Excluding the case of forfeiture of personal assets of the
members of the family of the person examined under
Article 63, para 2 2012 Forfeiture of Illegal Assets Act,
Article 68 allows for another possibility to forfeit a third
party’s personal assets in the illegal assets forfeiture
proceedings – subject to forfeiture are the assets which
have been acquired by a third party at the expense of the
person examined to avoid the forfeiture of the assets or
to conceal their origin or actual rights to them. In this
case, the key to the interference of the law in the third
party’s property sphere is the party’s bad faith. To forfeit
the illegal assets, a complex and hard to prove factual
case has to be established, including the following
objective and subjective elements:
1. The perpetrator of illegal activities acquires from
them income of an unidentified origin;
2. The perpetrator provides any such income to a
third party – such may be any person with the exception
of the members of the family of the person examined
(argument of Article 67 read in combination with Article
63, para 2 2012 Forfeiture of Illegal Assets Act);
3. The income is provided to the third party in order to avoid the future forfeiture of the illegal assets
acquired through it. Both the perpetrator of the illegal
activities and the third party are aware of this goal. The
goal is not presumed but should be proven by the IAF in
the illegal assets forfeiture process;
4. With the income provided to them, the third
party acquires assets in their name but at the perpetrator’s expense. The assets are acquired in order to avoid their forfeiture or to conceal their origin
or the actual rights to it. The purpose of acquisition
is not presumed but should be proven by the CIAF.

Reverse burden of proof and presumption
of innocence
The illegal assets forfeiture proceedings under the
2012 Forfeiture of Illegal Assets Act are an independent
legal form of protection of the public interest which
is used independently of criminal proceedings. Its
aim is not to prove the authorship of a crime and the
perpetrator’s guilt with the means and tool of proof of
criminal proceedings but to establish the (il)legal origin
of the assets of the person examined with the means
and tools of proof provided for in civil proceedings. The
2012 Forfeiture of Illegal Assets Act is a special civil law
which does not have a repressive character and this is
why it does not apply the protection guarantees typical
of the Criminal Procedure Code. Hence, it sets out lower
standards of proof in comparison to those under the
Criminal Procedure Code, allows for restructuring of
the burden of proof and the presumption of not guilty
unless proven otherwise is not applied in the forfeiture
proceedings under it.
Civil proceedings often use rebuttable (and rarely
irrefutable) presumptions in order to ease the proving
of certain facts. These presumptions are introduced
following normal human logic and the actual situation
of the things that come into being after certain facts
have been realised.77 This is why their introduction is
reasonable and acceptable and justifies the reversing of
the burden of proof in order to speed up the procedure
and achieve procedural economy – the fact whose coming
into being is justified in terms of ordinary life and logic and
it is likely to be expected after the realisation of another
fact is deemed proven but the presumption of its coming
into being may be refuted if the opposite is proven.
A number of 2012 Forfeiture of Illegal Assets Act articles
use rebuttable presumptions to prove certain facts –
Article 2, para 1, Article 21, Article 63, para 2, Article 64,
item 2, 65, 66 and others. Their introduction is reasonable
in view of the special subject of the proceedings to
establish illegal assets and the difficulties in proving their
origin. These assumptions are necessary, appropriate
and proportionate to the purpose of the law even when
through them the law assigns it to the respondent in the
forfeiture proceedings to prove a fact that is favourable
to them.78

Impact of the forfeiture proceedings
on the observance of the fundamental
human rights
In view of the subject matter of the illegal assets
forfeiture proceedings, in the process of unfolding they

77
In them, the realisation of a certain fact creates the assumption about the existence of another fact which is presumed and is not subject
to proof (praesumptur super vero).
78
In this sense, see item ІV, 5 of Judgment No. 13 of 13 October 2012 of the Constitutional Court in constitutional case No. 6/2012.
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inevitably impact on a number of fundamental rights of
the person examined and of the other participants in
the proceedings. In the process of examining the assets
and its sources, the examining authorities and persons
collect both publicly available and protected information
about the person examined and the person’s family,
which poses the threat of infringing upon the rights to
protection of personal information. The fact of imposing
precautionary measures on the assets of the person
examined restricts the person’s freedom to exercise the
right to property.
Following the entry into force of the forfeiture judgment,
the illegal assets are forfeited in favour of the State and
the person examined is finally deprived of the right to
use them.
The infringement upon these rights is justifiable because
it is necessary to achieve the purposes of the law to
protect the public interest and to restore the justice
damaged by the acquisition of the illegal assets. Their
restriction is proportionate to the needs that have led
to their infringement; this is why the restriction of the
fundamental rights of the participants in the illegal
assets forfeiture proceedings does not exceed the extent
necessary to achieve the purposes of the law.
Along with the restriction of the fundamental rights of
the participants in forfeiture proceedings, the 2012
Forfeiture of Illegal Assets Act provides for a number of
guarantees to protect these rights against the danger
of their restrictions exceeding the purposes which have
necessitated the restrictions imposed:
 To eliminate the uncontrolled initiation of illegal
assets forfeiture proceedings, the law sets out the
authority which may initiate forfeiture proceedings
and the grounds in accordance with which the proceedings will be initiated (Articles 22 – 24 2012 Forfeiture of Illegal Assets Act);
 The law protects the right to protection of personal information of the person examined in a number
of provisions: in examining the assets, the CIAF and
its bodies may not infringe upon the freedom and
secrecy of correspondence of the person examined;
any protected information that has become known
to the CIAF and its bodies and officials is official secret which they may not disclose (Article 16 2012 Forfeiture of Illegal Assets Act); any information under
special statutory protection (banking, trade, etc.) may
be provided to the CIAF and its bodies only with the
consent of the court issued in accordance with the
respective law (Article 29 2012 Forfeiture of Illegal Assets Act); the exchange of classified information between the authorities taking part in the examination
of the assets of the person examined is carried out
in accordance with the Classified Information Protection Act while any personal information that has
become known is processed in accordance with the

Personal Information Protection Act (Article 34, para
3 and 4 2012 Forfeiture of Illegal Assets Act);
 The law limits the period of examination of the assets by the CIAF in order not to infringe upon the civil
rights of the person examined unreasonably long;
 The law provides for the grounds for precautionary measures on the assets of the person examined
which justify (in view of the purposes of the law) the
restrictions on the person’s freedom to manage and
dispose of the assets imposed through these measures – the court will allow the precautionary measures only if their absence would render impossible
or make it difficult to exercise the rights under the
assets forfeiture judgment and the application for
their imposition is supported by sufficient evidence
to make a reasonable assumption that the person
examined holds or controls illegal assets (Article 38
2012 Forfeiture of Illegal Assets Act). Precautionary
measures are allowed by means of an act of court
which is subject to appeal. To protect the person examined, the law restricts the effect of the precautionary measures imposed – the court will cancel them
if the CIAF does not bring an illegal assets forfeiture
action within three months of the imposition of the
precautionary measures (Article 74, para 1 2012 Forfeiture of Illegal Assets Act);
 By a number of provisions, the 2012 Forfeiture of
Illegal Assets Act guarantees the right of the person
examined (and the other persons affected) to a fair
trial: - the person may participate and use attorney
defence even during the proceedings before the CIAF
and to become familiar with the evidence collected
against them even before the illegal assets forfeiture
action is brought before the court – a right which respondents in other proceedings that are different
from the civil one do not enjoy; - all persons affected
are constituted as respondents in the forfeiture proceedings against the person examined by the court
(Article 75, para 2); - the assets acquired may be forfeited only after the court establishes their illegal nature in public and contested proceedings which guarantee the equality of the parties to it; - the court’s
forfeiture judgment must be motivated and notified
to the parties to the forfeiture proceedings and is
subject to appellate and cassation appeal.
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CHAPTER 7
Stages of the Forfeiture Procedure
Generally, the forfeiture proceedings can be divided in
four stages: 1) administrative proceedings to establish
the illegal assets and take measures to safeguard and
manage them; 2) trial to establish and forfeit the assets;
3) forfeiture of the illegal assets; and 4) management
and disposal of the assets forfeited.
The 2012 Forfeiture of Illegal Assets Act provides in detail
for the first two stages of the forfeiture procedure and

Generally, the forfeiture
proceedings can be divided in
four stages: 1) administrative
proceedings to establish
the illegal assets and take
measures to safeguard and
manage it; 2) trial to establish
and forfeit the assets; 3)
forfeiture of the illegal
assets; and 4) management
and disposal of the assets
forfeited

barely for the last stage of management and disposal
of the assets forfeited. In the absence of special rules
for illegal assets forfeiture, the general rules under the
CPC for obligatory enforcement of judgments that have
entered into force will apply accordingly.

Establishment of illegal assets and
measures to safeguard and manage them
The first stage of the procedure takes place before
the CIAF in accordance with the special administrative
proceedings within which information is collected
about the assets of the person examined and the
sources of their acquisition, and action is taken to
impose precautionary measures on the illegal assets
established.
The second stage takes place before the civil court
under the constitutive claim proceedings in which the
CIAF takes part as the claimant and the parties whose
interests are impacted by the forfeiture of the illegal
assets also participate.
Chronologically, the establishment of the assets by
the CIAF is a procedure which starts immediately after
the matter is duly referred to the special authority and
ends with a CIAF decision which determines the further
development of the proceedings.
The establishment takes place through an examination
by the respective territorial directorate. Thus, the
examination of the assets of a person is only a pre-
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The reliability of the data
collected by the inspectors and the
conclusions made are the object of
examination
condition for the forfeiture proceedings which depend
entirely on its result.79
When any of the grounds under Articles 22 – 24 2012
Forfeiture of Illegal Assets Act are in place, the director
of the respective CIAF territorial directorate (hereinafter
referred to as “the authority under Article 13, para 1 2012
Forfeiture of Illegal Assets Act”) initiates an examination
of the assets of the person examined.80 The director
does not have the right to discretion but is obligated to
initiate the examination when a notification is received
from the competent government authority (most often,
this is the prosecutor assigned to supervise the specific
pre-trial proceedings) about the existence of any of the
grounds for this. The director does not have the right to
initiate the examination ex officio (argument of Article 25
2012 Forfeiture of Illegal Assets Act) or to initiate it upon
an anonymous signal (Article 26 2012 Forfeiture of Illegal
Assets Act).
The repealed 2005 Forfeiture of Criminal Assets Act
assigned the main role in the proceedings under it to
the CIAF. The CIAF has the powers to take a decision to
perform an examination, to determine the period under
examination, to take a decision to submit a precautionary
action, etc. The 2012 Forfeiture of Illegal Assets Act has
significant differences in this respect.
In fact, the examination is the main activity of the
CIAF whose powers are restricted to organising
the examination, controlling its performance and
summarising the data obtained. The forfeiture itself
depends entirely on the CIAF’s ability to prove, during
the trial, that the examination was complete and the
data, respectively the summaries, are true.
It follows that the analysis of the rules for the establishment
of assets, as the initial stage of the forfeiture procedure,
should be aimed primarily at the completeness of the
examination. In this regard, the legislative and procedural
options are aimed entirely at having all of the assets of the
person examined (including assets the person acquired
and later disposed of during the relevant period of time)
identified by the CIAF inspectors.

In other words, the CIAF should establish whether the
legislative prerequisites which would allow the complete
disclosure of the property position of the person
examined are in place and whether the CIAF has the
powers needed to establish it. The reliability of the data
collected by the inspectors and the conclusions made by
them are the object of examination during the following
stages of the procedure, i.e. in the proceedings before
the CIAF and the court.
In addition to being complete, the examination of the
assets by the CIAF should be independent, impartial and
special. These qualities of the examination stem from
the independence of the CIAF itself and the fact that it is
performed under a special law.
The examination is independent in nature because it is
not linked to other previous or ongoing proceedings,
for example tax or criminal ones. Also essential is the
independent nature of the examination which is due to
the fact that the CIAF has its own bodies – the inspectors
who, by law, are competent to perform the examinations.
Finally, the examination is specific because of its
purpose, namely to establish whether the conditions for
assets forfeiture are in place as they are provided for in
the 2012 Forfeiture of Illegal Assets Act.
A conclusion can be reached that, if the examination fails
to meet any of the requirements listed above, then the
existence of a special law and an authority to implement
it is rendered meaningless to a large extent.
As for the scope of the examination under the 2012
Forfeiture of Illegal Assets Act, it should not only
establish the assets of the person examined but also
the manner of their acquisition. Based on the underlying
presumption of the law, any assets for which no legal
income is found are deemed illegal.
Within the overall forfeiture proceedings, the
examination aims to establish the facts which support
or refute the presumption and, hence, to examine
all legal income relevant to the case. According to the
law, this includes: remuneration received by a person
under employment relations, income from services

The examination of the assets
by the CIAF should be complete,
independent, impartial and special

79
Pursuant to Article 21 2012 Forfeiture of Illegal Assets Act, the CIAF initiates proceedings when a reasonable assumption can be made
that certain assets are illegal; such an assumption is in place when, following an examination, a substantial discrepancy in the assets of the
person examined is found.
80
The law does not set out the director of which CIAF territorial agency (of the five) must initiate the examination – as a rule, their competence
will be determined by the local competent government authority which submits a notification about the existence of grounds to start an
examination of the assets of the person examined.
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provided through work done in person, income from
the practice of liberal professions, the net income from
entrepreneurship, dividends and interest, other income
from movable and immovable property, income from
agricultural activity and retail trade, other income from
betting in lotteries and on sports events, interest, licence
royalties and commission fees, proceeds of the sale of
assets, from insurance, from litigation, bank credits and
loans extended by natural persons, as well as any other
revenue, income and sources of financing.81
The main object of examination is the assets of the
person examined and the sources for their acquisition
(Article 21, para 2 2012 Forfeiture of Illegal Assets Act).
For the purposes of this, assets are defined as “money,
assets of any type, whether tangible or intangible,
movable or immovable, possessions or limited real
rights.”82 In other words, the scope of the examination is
practically unlimited.

The greater part of the CIAF’s
examination is documentary

This can also be seen in the provision of Article 28
2012 Forfeiture of Illegal Assets Act in accordance with
which the CIAF inspectors collect information about: the
assets, their location, value and legal grounds for their
acquisition; market value of the assets as of the time of
acquisition; market value of the assets as of the time of
the examination; transformation of the assets; revenue
and expenses for ordinary activities and extraordinary
expenses of the legal entity; ordinary and extraordinary
income and expenses for maintenance of the individual
and the members of the individual’s family; paid public
legal cash obligations to the State and municipalities;
transactions in the assets of the legal entity; transactions
in the assets of the person examined and the members
of the person’s family; travel abroad of the person
examined and the members of the person’s family and
of persons who represent the legal entity; compensation
and charges imposed on the assets and obligations taken

on; other circumstances which are relevant to clarify the
origin of the assets, the manner of their acquisition and
transformation.
An examination is carried our in order to inspect the
income and expenses of the person examined and to
compare the value of the net income to the value of the
assets acquired and transferred by the person during
the period under examination in order to establish if
there is a substantial discrepancy in the assets under
examination.
Only if a substantial discrepancy in the assets is found
(i.e. when their market value exceeds the net income
of the person examined by more than BGN 250,00083)
may a reasonable presumption be made that the assets
are illegal and illegal assets forfeiture proceedings be
initiated (Article 21 2012 Forfeiture of Illegal Assets Act).
The consideration if there is a substantial discrepancy in
the assets of the person examined should also take into
account the value of any illegal assets acquired by third
parties or transferred to such by the person examined
during the period under examination which are subject
to forfeiture from these parties under Article 63, para 2
– 67 2012 Forfeiture of Illegal Assets Act if illegal assets
forfeiture proceedings are initiated. In this regard, the
examination also covers the assets of such persons.
The examination of the assets covers a period of 10 years
back as of the start date of the examination, including
the period which elapsed before the entry into force of
the 2012 Forfeiture of Illegal Assets Act on 19 November
2012. In this respect, the 2012 Forfeiture of Illegal Assets
Act has a sort of a retroactive (ex tunc) effect. The time
when a crime under Article 22, para 1 was committed
for which the person examined is constituted or could
be constituted as an accused party is irrelevant to the
10-year period.84
The examination may continue up to one year but, if
necessary, the authority under Article 13, para 1 may
propose to the CIAF to extend its term by 6 months one
time (Article 27, para 1 and 2 2012 Forfeiture of Illegal
Assets Act).85 With regard to this period, the authority
under Article 13, para 1 2012 Forfeiture of Illegal Assets
Act and the territorial directorates collect information

§ 1, item 4 2012 Forfeiture of Illegal Assets Act, Supplementary Provisions.
§ 1, item 1 2012 Forfeiture of Illegal Assets Act, Supplementary Provisions.
83
The net income is arrived at as a difference between the income of the person examined generated by any legal sources and the ordinary and
extraordinary expenses of this person and the members of the person’s family – § 1, item 4 and 5 2012 Forfeiture of Illegal Assets Act, Supplementary
Provisions. The personal standard and actual style of life of the person examined and the members of the person’s family are taken into account to
determine the value of the expenses made and not the average standard of living for the country – see J-481-2013, SCC, ІVth Civil Division.
84
In this regard, the new law differs from the repealed 2005 Forfeiture of Criminal Assets Act which gave the CIAF the right to determine the
period under examination for each specific case within the maximum period set out in the law.
85
The term under Article 27, para 1 is not preclusive but instructive. It is provided for in order not to infringe upon the civil rights of the
persons examined for an unreasonably long time. However, exceeding it does not result in the termination of the substantive right of the
State to forfeit the illegal assets established. This is why, assets whose illegal nature has been established after the elapse of the period of
examination under Article 27, para 1 2012 Forfeiture of Illegal Assets Act may also be forfeited during the trial stage of the proceedings – see
J-87-2010, SCC, ІІІrd Civil Division and J-506-2012, SCC, ІVth Civil Division.
81
82
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and evidence about the assets of the person examined –
their origin, location, legal grounds for their acquisition;
market value of the assets as of the time of acquisition
and as of the time of the examination; transformation
of the assets; ordinary and extraordinary income and
expenses for maintenance of the person examined
and the members of the person’s family; and other
circumstances relevant to clarify the origin of the assets,
the manner of their acquisition and transformation. To
establish the origin and value of the assets acquired
and transformed by the person examined, the authority
under Article 13, para 1 2012 Forfeiture of Illegal Assets
Act assigns an economic expert opinion.
Some of the information about the assets is public
and generally available to any person in the respective
register (property one, commercial one, etc.). Another
part of the information is not publicly available but
contains protected information kept by various public
authorities.
In view of the long time period covered by the
examination (10 years), it may be concluded that the
inspectors, respectively the CIAF, need to collect, study
and summarise an enormous volume of information.
The data needed are spread among various sources of
different nature and legal status.
This is why the law envisages that, in performing their
powers, the CIAF’s inspectors may request cooperation
and information from governmental and municipal
authorities, companies, credit institutions and other
legal entities, notaries and enforcement agents.86
Some of this information is contained in the respective
registers and archives which facilitates the CIAF’s work to
a great extent.
There is also information with respect to which a
preliminary consent of a judicial authority or the
cooperation of specialised authorities is necessary,
which leads to a delay in the inspectors’ work.
Based on the CIAF’s experience and in accordance
with the provisions of the law, the greater part of
the examination is documentary, i.e. it consists of
comparison of documents evidencing the revenue and
expenses of the persons examined.
In this regard, the authorities under Article 13, para 1 2012
Forfeiture of Illegal Assets Act carry out the examination
in a close cooperation with the Prosecutor’s Office,
the Ministry of the Interior, the revenue authorities,
the bodies of the State Agency for National Security
and the Customs Agency authorities which, in view of
their competence, examine the sources of information
about the acquisition of the assets under examination
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Article 34 2012 Forfeiture of Illegal Assets Act.

The power to take a decision
to initiate an examination is
granted to the director of
the territorial directorate
and not the CIAF. The law
does not provide explicitly
for an obligation that the
director should notify the
CIAF about the initiation of
an examination or how one
unfolds

they keep and provide this information to the authority
under Article 13, para 1. Along with this, the CIAF and
the authorities under Article 13, para 1 2012 Forfeiture
of Illegal Assets Act may ask the court for the disclosure
of the bank and trade secrets of the person examined
when this is necessary to achieve the purposes of the
examination. They may also ask for cooperation and
information any other governmental and municipal
authorities, companies, credit institutions and legal
entities as well as notaries and enforcement agents;
respectively, these persons are obligated to cooperate
as necessary.
The power to take a decision to initiate an examination
is granted to the director of the territorial directorate.
The notification about the existence of the respective
grounds – the person examined has been constituted
as an accused party for any of the crimes under
Article 22, para 2 or has committed an administrative
violation under Article 24, para 1 – should be sent to this
authority/the director.
The law does not provide explicitly for an obligation that
the director should notify the CIAF about the initiation of
an examination or how one unfolds. Further, the law does
not grant the CIAF the power to control the activities of the
directors of the territorial directorates and, in particular,
their decisions to initiation examinations. The CIAF has
only been granted the power to extend the period of
examination or to terminate it based on the proposal
in the report of the director of the territorial directorate
(Article 27, para 4 2012 Forfeiture of Illegal Assets Act).
This part of the 2012 Forfeiture of Illegal Assets
Act differs significantly from the 2005 Forfeiture of
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The authorities perform the
examination in secret and without
the person examined taking part or
knowing. However, the law protects
the rights of the person examined
by means of a number of imperative
provisions in the course of the
examination

Criminal Assets Act (repealed) which envisaged that the
decisions to initiate examinations would be taken by the
CIAF. Whether and to what extent the new regime of
decentralisation of these decisions is effective remains
to be seen in a period of time during which the manner
of organisation of the information flows in relation to
them between the directors and the CIAF should be
monitored.
The authorities under Article 13, para 1 2012 Forfeiture
of Illegal Assets Act perform the examination in secret
and without the person examined taking part or
knowing. On the one hand, the purpose is to prevent
concealing or disposing of the illegal assets87 and, on
the other hand, to safeguard the reputation and good
name of the persons examined if it turns out that there
is no data about illegal acquisitions of assets. In this
regard, the persons who, in the course of performing
their official duties, have become aware of information
about an examination being performed do not have the
right to disclose it (Article 36 2012 Forfeiture of Illegal
Assets Act). However, in view of the unilateral nature
of the examination, the law protects the rights of the
person examined by means of a number of imperative
provisions in the course of the examination: the
authorities under Article 13, para 1 need to draw up a
record of every action they take; they need to process
any personal information of the person examined
that has become known to them in accordance with
the Personal Information Protection Act; they need to
exchange any classified information in accordance with
the Classified Information Protection Act.
The powers of the CIAF authorities are exhaustively set
out in Chapter Four, Article 11 2012 Forfeiture of Illegal
Assets Act and can be generally grouped in two:
 Powers related to human resource management88;
 Powers related to the proceedings under the 2012
Forfeiture of Illegal Assets Act.

The CIAF’s powers with regard to the proceedings under
the 2012 Forfeiture of Illegal Assets Act are related to
decisions on the following issues:
 Termination of the examination or extension of its
period;
 Refusal to initiate proceedings;
 Initiation of proceedings;
 Termination of proceedings;
 Concluding a settlement.
Given that the content of these powers is related directly
to the individual stages of the activities under the 2012
Forfeiture of Illegal Assets Act, the content of each of
them will be clarified at the respective systematic place
concerning the respective stage in this study.
Within one month of the completion of the examination,
the director of the respective territorial directorate
summarises the results in a motivated report to the
CIAF in writing. Based on the report, the CIAF takes a
motivated decision on the results of the examination
whereby it may terminate it or extend its duration, or
initiate illegal assets forfeiture proceeding. Only the
CIAF’s decision to refuse to initiate assets forfeiture
proceeding is published forthwith on the CIAF website in
order to exercise public control over it.
In all cases, when the CIAF issues decisions on matters
within its competence, it should objectify its will of a collegial
body in an act. Under Article 11, para 1 2012 Forfeiture of

The 2012 Forfeiture of
Illegal Assets Act does not
provide for a possibility to
appeal against the decision
to refuse to initiate assets
forfeiture proceedings; this
turns the CIAF into the only,
furthermore uncontrollable
instance on the issue whether
illegal assets forfeiture
proceedings should be
initiated
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In practice, this purpose cannot be achieved because every person who has been constituted as an accused party for a crime under
Article 22, para 1 2012 Forfeiture of Illegal Assets Act knows that an examination against them has started following their constituting as an
accused party.
88
To the extent to which the CIAF’s powers related to the forfeiture proceedings have been analysed in their respective systematic place in
the publication, this part should focus on the CIAF’s powers with regard to the human resource management.

63

Illegal Assets Act, this act is a decision; in terms of majority, is
should be approved by more than half of all CIAF members
(Article 11, para 2). The law obligates the CIAF to provide
motivation for its decisions by indicating the facts that have
led to their issuance, the evidence on whose basis the facts
have been established and the legal conclusions made.
Two weaknesses in the legal framework should be noted
in relation to the CIAF’s decision on the report about
the results of an asset examination. First, there are no
provisions for a term within which the CIAF should take
its decision after receiving the report; in the absence
of a statutory term, the CIAF may delay the initiation of
forfeiture proceedings. Second, the 2012 Forfeiture of
Illegal Assets Act does not provide for a possibility to
appeal against the decision to refuse to initiate assets
forfeiture proceedings; this turns the CIAF into the
only, furthermore uncontrollable instance on the issue
whether illegal assets forfeiture proceedings should be
initiated. Indeed, the CIAF’s decision has characteristics
of an administrative act under the Administrative
Procedure Code (APC) but it also has a number of
deficiencies which make it questionable whether it can
be challenged before the court under the APC.
When sufficient data have been collected in the
examination based on which a reasonable assumption
can be made that the assets have been acquired in
an illegal manner, the CIAF takes a decision to initiate
proceedings to forfeit them in favour of the State and
to submit to the court an action for the imposition of
precautionary measures to secure the future assets
forfeiture action (Article 37, para 1 2012 Forfeiture of
Illegal Assets Act and Article 9, item 1 Implementing
Regulations for the 2012 Forfeiture of Illegal Assets
Act). To make a reasonable assumption, it is sufficient
for the data from the assets examination to establish
a substantial discrepancy in the assets of the person
examined – that they exceed by more than BGN 250,000
the net income of the person examined from all known
and legal sources during the period under examination
and that no legal source of the remainder of the assets
acquired has been found (Article 21 2012 Forfeiture
of Illegal Assets Act). In the absence of data about the
source of this remainder and its legal acquisition, it is
deemed to be of illegal origin.
The consideration whether there is a substantial
discrepancy in the assets in place should be made on
the basis of the actual value of all assets of the person
examined as of the time of their acquisition or disposal
in the period under examination (Article 69, para 1 2012
Forfeiture of Illegal Assets Act). Hence, the establishment
of actual assets of the person examined amounting to
less than BGN 250,000 or even of no assets at the time
of completion of the examination does not prevent the

89

Article 106, para 1, item 2 Civil Registration Act.

Hence, the establishment
of actual assets of the
person examined amounting
to less than BGN 250,000
or even of no assets at the
time of completion of the
examination does not prevent
the conclusion that there is a
substantial discrepancy in the
assets

conclusion that there is a substantial discrepancy in the
assets. The market value of the assets at that moment is
irrelevant (unless the conditions under Article 69, para 2
are in place) and so is the value of the assets following
their acquisition or disposal.
The decision to initiate the proceedings is not notified
to the person examined, is not announced and is not
subject to appeal. At the time when it is taken, illegal
assets forfeiture proceedings are initiated and, based on
the decision, the CIAF submits an application to the court
to secure the future illegal assets forfeiture action. The
procedure to impose precautionary measures on the
assets is set out in Chapter Six, Section І 2012 Forfeiture
of Illegal Assets Act; the provisions of the CPC apply for
any issues not laid down in Section І (Article 56 2012
Forfeiture of Illegal Assets Act).

Information used by the CIAF in the
course of the examination
Information in registers and archives of importance for
the CIAF’s work:
Data about the persons’ civil registration (personal
information, civil status acts) – from the Ministry of
Regional Development and Public Works through
Directorate General Civil Registration and Administrative
Service and its territorial units.
In accordance with the Civil Registration Act, the Unified
System for Civil Registration and Administrative Service
of the Population provides information to government
authorities and institutions in view of their statutory
powers.89 The conditions for access and the provision of
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such data are laid down in an agreement between the
Minister of Regional Development and the respective
users in a procedure set out in Ordinance No. РД-02-209 of 21 May 2012 on the Functioning of the Unified Civil
Registration System.90 The procedure is provided for in
Articles 141 – 157 of the Ordinance.
Information about the circumstances entered by virtue
of a law and the acts announced by virtue of a law
about companies and branches of foreign companies –
it is contained in the Commercial Register kept by the
Registry Agency with the Ministry of Justice.
Pursuant to the Commercial Register Act,91 the ex officio
access of government authorities, local governance
and local administration authorities and the persons
assigned to exercise a public function is free of charge.
The procedure and manner to carry it out are laid down
in the Ordinance on the Procedure and Manner to Access
the Commercial Register and Company Files Ex Officio
adopted by the Council of Ministers.92
In accordance with the Ordinance,93 the Registry Agency
with the Minister of Justice provides access to the
Commercial Register and registered access to company
files ex officio to the said authorities and persons only
for official purposes within their structures without the
right to provide the information for value or gratuitously
or to transfer the rights for ex officio access under the
Ordinance to third parties. The ways to provide access
and registered access to the register and company files
are set out in Articles 7 – 12, respectively Articles 13 – 14
of the Ordinance.
Information contained in the property register
concerning the acts entered into it whereby the right
to ownership is recognised or transferred or another
real right to real estate, charges and mortgages on it is
established, transferred, amended or terminated as well
as other acts, circumstances and legal facts which must
be entered by law – from the Registry Agency.
The organisation, keeping and use of the property
register are set out in the Cadastrе and Property Register
Act.94 The property register is public and everyone can
receive oral information about the entries in a lot of real
estate, a copy or excerpt of it or a certificate about the
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circumstances that have been entered or not into it.95
The procedure to obtain them is laid down in the Entry
Regulations.96
Information contained in a part of the official archive
of a notary (wills, nuptial agreements, deeds, etc.) – from
notaries.
Pursuant to the Notaries and Notarial Practice Act,97 the
official archive contains: notarial registers and books;
notarial cases; other documents; the notary seal.
Such information can be collected from the information
system set up with the Notary Chamber which contains a
data base – a part of a notary’s official archive. The right
to access to the information system and the data entered
is set out in Ordinance No. 32 of 29 January 1997 on the
Official Archive of Notaries and Notarial Offices.98 Official
queries are made in the information system through the
access provided by the Notary Chamber to government
authorities which have the legal interest.99
Information and documents about motor vehicles
registered – from the Ministry of the Interior through the
regional Traffic Police units.
Pursuant to the 2012 Forfeiture of Illegal Assets Act,100
the exchange of information between the Ministry
of the Interior and the CIAF is carried out under the
procedure set out in Instruction No. 513 of 11 March
2013 on the Procedure and Terms for Cooperation
between the Commission for Illegal Assets Forfeiture,
the State Agency for National Security, the Ministry of
the Interior, the authorities with the Minister of Finance
and the Prosecutor’s Office of the Republic of Bulgaria.101
Following the submission of a request in writing to the
respective regional structural Traffic Police unit – as per
the registered office of a legal entity or the permanent
address of an individual, the CIAF authorities receive
a copy of the sale agreements and other documents
concerning the acquisition of the motor vehicles
registered in the name of the person examined and
parties related to that person when they have been
expressly indicated by the CIAF authorities.102
Information about any assets pledged under the
Registered Pledges Act (receivables, dematerialised
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securities and movables with the exception of ships
and aerial vehicles; company shares in partnerships
and limited partnerships, partnerships limited by
shares and limited liability companies; aggregates
of receivables, of plant and equipment, of goods or
materials and of dematerialised securities; rights to
patents of inventions and utility models, registered
trademarks, industrial designs, topographies of
integrated circuits and certificates of plant varieties
and animal breeds; commercial enterprises) – from
the Central Registered Pledges Register with the
Minister of Justice.
Pursuant to the Registered Pledges Act,103 the register
is public and everyone can request information or the
issuance of a certificate about the lack or existence of
circumstances entered or the documents based on which
the entries were made. The central register allows for
remote queries, issuance of reference information and
certificates electronically and their electronic delivery.
Everyone has the right to free access without charges to
the register and the electronic copies of the documents
based on which entries and deletions were made.104
Information about patentable items and registered
utility models – from the Patent Office.
The relations that come into being upon the creation,
protection and use of patentable inventions and utility
models are set out in the Patents and Registration of
Utility Models Act.105 The proceedings begin with a patent
application and a registration application for every utility
model. The law does not allow access to the materials
under a patent application before a publication about it
unless the applicant has agreed expressly in writing.106
The situation with utility models is the same; access to
the applications is possible following the publication
about their registration.107
Information about ships registered – from the regional
units of Maritime Administration Executive Agency.
In accordance with the Merchant Shipping Code,108 every
ship flying the Bulgarian flag should be entered into
the ship registries at one Bulgarian port. The registers
are public and the persons who have an interest may
request certified excerpts of the register.109

SG, issue 100 of 1996.
Article 24 Registered Pledges Act.
105
SG, issue 27 of 1993.
106
Article 45 Patents and Registration of Utility Models Act.
107
Article 77а Patents and Registration of Utility Models Act.
108
SG, issue 55 of 1970.
109
Article 44 Merchant Shipping Code.
110
SG, issue 94 of 1972.
111
Article 20 Civil Aviation Act.
112
Article 30 2012 Forfeiture of Illegal Assets Act.
113
Article 17 Cooperation Instruction.
114
Article 72, para 1 Tax and Social Security Procedure Code.
103
104

Information about aerial vehicles registered – from
Directorate General Civil Aviation Administration with
the Ministry of Transport, Information Technologies and
Communications.
Under the Civil Aviation Act,110 civil aviation vehicles are
entered into the Register of Civil Aviation Vehicles of the
Republic of Bulgaria.111
The revenue authorities of the National Revenue
Agency keep information about: the assets of the
persons examined; sources of income and their amount;
ordinary and extraordinary expenses; paid public legal
obligations; tax returns submitted; asset transformation;
inspection acts and reports issued.
Pursuant to the 2012 Forfeiture of Illegal Assets
Act,112 the exchange of information between the
National Revenue Agency and the CIAF is carried out in
accordance with the Instruction referred to above. The
requests for the information indicated are submitted
by the CIAF Chairperson or the directors of the CIAF
territorial directorates to the NRA Executive Director
or the NRA territorial directors. The NRA revenue
authorities, respectively the CIAF authorities, take
immediate action to collect the information necessary
and send it no later than 30 days as of the receipt of a
request. The information exchange between the CIAF
and the NRA is paper based and, if possible, electronic
by means of an electronic message signed with a
qualified electronic signature.113
Tax and social security information – it covers
specific identifying data about the liable persons and
subjects about: bank accounts; amount of income;
amount of taxes and mandatory social security
contributions accrued, established or paid, reductions
used, exemptions and tax transfers, amount of tax
credits and withholding taxes, with the exception of
the amount of tax assessment of the tax due under
the Local Taxes and Fees Act; information about
trading activities, value and type of individual assets
and liabilities or assets which constitute a trade secret;
any other information received, certified, prepared or
collected by a revenue authority or an NRA official
in the course of exercising their authorities which
contains such information.114
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The directors of territorial directorates may submit
written requests to the competent revenue authorities
to disclose tax and social security information about
the persons examined;115 if necessary, such information
is provided in relation to the exercise of their statutory
powers.116

Information whose disclosure requires
the permission of a judicial authority

Information about local taxes and fees paid – from
the respective officials of municipal administrations
designated by a mayor’s order who, pursuant to the Local
Taxes and Fees Act,117 have the right and obligations
of revenue authorities in the proceedings to establish,
secure and collect local taxes.

Files and documents may be taken out of a notary’s
archive and the notarial office only based on a written
order (ruling, judgment, order) of a judge or prosecutor.
Any copies are provided to a person indicated expressly
by name in the order and this person signs as proof.119

The Customs Agency (CA) authorities keep information
about: public receivables paid; excise tax returns
submitted; unified administrative documents submitted;
customs foreign exchange returns submitted; inspection
acts and reports drawn up; precautionary measures
imposed on the persons’ assets, including the type of
measures, the date of imposition and specification of the
assets secured.
Pursuant to the 2012 Forfeiture of Illegal Assets Act,118
the exchange of information between the Customs
Agency and the CIAF is carried out under the procedure
set out in the above Instruction.
Requests for the provision of the information indicated
are submitted by the CIAF Chairperson or the directors
of the territorial directorates to the CA Director. The
provision of information about the unified administrative
documents submitted, customs foreign exchange
declarations submitted and inspection acts and reports
drawn up is carried out through the CA information
system via a telecommunication link between the two
administrations and securing access with a qualified
electronic signature of persons authorised by the CIAF
Chairperson. By their orders, the heads of the two
institutions designate the communication channels
and the persons responsible to build and maintain the
telecommunication link.
By an order, the CIAF Chairperson designates the persons
authorised to be given access to the CA information
system. When a request to obtain the respective
information is received, action is taken immediately and
the information is sent no later than 30 days as of its
receipt.

Information contained in a part of the official archive
of a notary (wills, nuptial agreements, deeds, etc.) – from
notaries.

Bank secret – any facts and circumstances affecting
deposits and operations under the accounts and
deposits of the clients of the bank.120
Such information may be disclosed with permission from
the court upon the request of the CIAF and the directors
of its territorial directorates.121 A regional judge renders
a motivated ruling on the request in chambers not later
than 24 hours as of its submission and determines the
period to which the information – bank secret – refers.
The court ruling is not subject to appeal.122
Trade secret under Article 35, para 1 of the Markets in
Financial Instruments Act – any facts and circumstances
concerning the stock and operations under accounts in
financial instruments and cash of clients of investment
intermediaries and any other facts and circumstances
which constitute a trade secret. An investment intermediary
may provide such information following a court ruling.
Such information is disclosed following a court ruling on
the request of the CIAF and the directors of its territorial
directorates.123 A regional judge renders a motivated
ruling on the request in chambers not later than 24
hours as of its submission and determines the period to
which the information – bank secret – refers. The court
ruling is not subject to appeal.124
Information under Article 133, para 2 of the Public
Offering of Securities Act – any facts and circumstances
concerning the stock and operations under accounts
in financial instruments – securities and instruments
different from them kept by the Central Depository.
The Central Depository may provide information about
the stock and operations under accounts in financial
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instruments kept by it following a court ruling issued
under Article 35, para 6 and 7 Markets in Financial
Instruments Act.125
Information which constitutes insurance secret –
from the Financial Supervision Commission in
accordance with Articles 93 and 94 of the Insurance
Code.
In this case, however, the circle of persons who may
request the disclosure of a bank secret does not
include the CIAF. Pursuant to Article 94 of the Code,
the Financial Supervision Commission may provide
the information upon a request from the SANS
and the CIAF may obtain it from the SANS following
the procedure under the Instruction. There is no
information about cases where the CIAF has collected
such data – insurance secret.

Specific information whose disclosure
requires cooperation of other
government authorities
The cooperation between the CIAF authorities –
the directors of the territorial directorates and the
inspectors in them and the Prosecutor’s Office, the
Ministry of the Interior, the SANS authorities, the
revenue authorities and the Customs Agency authorities
is carried out under the terms and procedure provided
in the Instruction under Article 30 2012 Forfeiture of
Illegal Assets Act.
Information about pre-trial proceedings initiated for a
crime under Article 22, para 1 2012 Forfeiture of Illegal
Assets Act – from the supervising prosecutor to the
director of the respective territorial directorate.
The information contains the proceedings number
and the legal qualification of the crime; it is reflected
in a letter in accordance with Appendix No. 1 to the
Instruction. The supervising prosecutor sends an
immediate written notification to the directorate
of the respective territorial directorate in the cases
under Article 7, para 2 of the Instruction126 (the
notification contains the information available about:
person with regard to whom the respective grounds
under Article 22 2012 Forfeiture of Illegal Assets Act
are in place; the crime for which a case file or pre-

The CIAF has sufficient statutory
options to obtain the information
needed to perform a full
examination of the property
situation of the person examined

trial proceedings have been initiated; the person’s
assets if any have been established; precautionary
measures on the assets of the accused party if such
have been imposed as well as the procedural grounds
for this; information about an indictment submitted,
application for approval of a settlement or ruling for
exemption of criminal liability by imposition of an
administrative sanction under Article 78a CC; contact
information for further communication – telephone
and email address of the supervising prosecutor) and
an additional notification – in the cases under Article 7,
para 3 of the Instruction.127
Upon the written request of the director of the respective
CIAF territorial directorate, the supervising prosecutor
provides the former or an inspector designated by
them with copies of acts of the pre-trial authorities or
documents related to the person’s property status
available in the case or case file.128
 Information about an act of a Bulgarian court that
has entered into force whereby a conviction of a foreign court is recognised as well as in the case of a
transfer of criminal proceedings for a crime under Article 22, para 1 2012 Forfeiture of Illegal Assets Act –
from the Supreme Cassation Prosecutor’s Office.129
 Summarised information from the State Agency
for National Security about the availability of records
about the persons examined in the SANS Financial
Intelligence Specialised Administrative Directorate as
well as data received via the international exchange
of financial intelligence information in keeping with
the statutory procedure to provide them.
This information is provided upon the written request of
the CIAF authorities for every specific case. The SANS also
collects additional information from the international
exchange of financial intelligence information following
the submission of a detailed motivation by the CIAF
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A large part of the information
the CIAF works with is collected
and kept by other government
authorities
authorities.130 The said information is provided within
one month of the date of obtaining permission for this
when such is necessary.131
Information which is not covered in the Customs
Agency information system. In such cases, the
information exchange between the CIAF and the CA is
paper based. Upon the request of the CIAF Chairperson
or its territorial directorates, the head of the respective
customs office sends them certified copies of the
documents.132
The CIAF Chairperson or the directors of the CIAF
territorial directorates may submit written requests
to the respective CA authorities to exercise tax control
under Chapter Fifteen of the Tax and Social Security
Procedure Code with regard to the tax liable persons
under the Excise Duty and Tax Warehouses Act and to
exercise customs control under the Customs Act.
Upon the written request of the CIAF Chairperson or
the directors of the territorial directorates, the customs
authorities performing the said activities provide
information about their unfolding and about the
circumstances found as well as copies of the materials
collected as they are indicated in the request.133
As seen from the above, the CIAF has sufficient statutory
options to obtain the information needed to perform
a full examination of the property situation of the
person examined. Moreover, the information may be
supplemented with the clarifications and declarations of
the persons examined, judicial expert opinions, witness
testimony, etc. at the following stages of the forfeiture
proceedings.
A large part of the information the CIAF works with is
collected and kept by other government authorities. It is
obvious that a significant portion of the information the
CIAF is interested in overlaps with the information stored
by the NRA. A question arises in this context about the
independence and impartiality of the examination and
whether it is necessary in the long run.
Following the study of the way in which the CIAF
establishes the assets, a conclusion can be reached that
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132
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133
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130
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what makes this authority different is the collection
and summarising of information which is fragmented
among various institutions. This, in combination with
the fact that persons related to the person examined
are inspected in the course of the examination, allows
the CIAF to be the only one to obtain a comprehensive
idea about the assets and their development over the
years.
When discussed in this way, the examination is truly
independent and impartial. It is not by chance that the
law defines the information the CIAF works with as
official secret, even though a large portion of the data
collected is public. It is so because what is essential in the
case is the end product of the CIAF examination, namely
a summary and a juxtaposition of the data collected.
Of course, this does not mean that the CIAF would not
use data specific in their nature (operational information)
when this is necessary and the law has provided for such
options. A stark example is the provision of Article 6 of
the Instruction; pursuant to it, when necessary in relation
to joint organisational issues regarding the cooperation
between the CIAF authorities, SANS, MoI, NRA, CA and
the Prosecutor’s Office, working groups may be set up.
However, the law places the CIAF in the position of an
administrative analysing authority whose work is not
operational. In this regard, in the assessment of the
effectiveness of the CIAF’s work, respectively of the
examinations it performs, the factor of speed should be
subordinate to the factor comprehensibility.
The law itself sets out a relatively long term to complete
the examination – ten months with the option to extend
it by another six. However, this time is necessary in view

Persons related to the person
examined are inspected in the
course of the examination
which allows the CIAF to
be the only one to obtain a
comprehensive idea about the
assets and their development
over the years
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of the essence of the examination and the enormous
volume of documents, facts and circumstances it
encompasses. This is why, at this stage, it does not
seem objectively realistic to look for options to shorten
this term and the CIAF should not be burdened with
expectations about swiftness in securing, respectively
assets forfeiture. The requirements for quick “freezing”
of criminal assets, which are present regularly in the
European Commission reports about Bulgaria, cannot
be implemented under this law.

Imposition of precautionary measures on
illegal assets
The imposition of precautionary measures aims to
prevent the persons who hold or control illegal assets
from performing legal or factual action whereby they
could thwart the forfeiture of the assets after the
forfeiture judgment enters into force. In this regard, the
action to secure the future forfeiture act will be targeted
not only at the person examined but also at any other
persons who hold or control illegal assets which are
also subject to forfeiture if forfeiture proceedings are
initiated.
Again in view of the goal to impose precautionary
measures, the proceedings before the court to allow
them develop unilaterally – without the respondent to
the action to impose precautionary measures knowing
or taking part in them. This is why a copy of the action to
secure the future action is not served on the respondent
(Article 395, para 1 CPC).
The CIAF’s right to secure the future forfeiture action
is a procedural right to receive securing protection by
imposing a precautionary measure. It is targeted at
the court and is realised in the course of the securing
procedure which encompasses two proceedings –
proceedings to allow securing of the future forfeiture
action and proceedings to impose the securing allowed.
District courts are generally competent to hear requests
to secure a future illegal assets forfeiture action. Local
competence is assigned to the district court as per the
person’s permanent address, respectively the registered
office of the legal entity which will be the respondent
to the assets forfeiture action. However, if the assets
include real estate, the local competence to hear the
securing request is granted to the district court as per
the location of the real estate.
The proceedings to allow the securing begin when the
CIAF submits a written request to the court to secure the
future illegal assets forfeiture action. The request must
indicate the respondent in relation to the securing (this
is also the respondent to the future forfeiture action),
the person’s permanent address, respectively registered
office and address – for legal entities, the assets to be

secured, the precautionary measure requested and
the value of the future illegal assets forfeiture action
(argument of Article 395, para 1 CPC and Article 37,
para 2 2012 Forfeiture of Illegal Assets Act). The request
should be appended with the evidence based on
which a reasonable assumption can be made that the
respondent holds or controls illegal assets. A copy of the
request is not provided or served on the respondent.
The CIAF may request the imposition of precautionary
measures on any assets of the respondent to the
application for securing an action with the exception of
an individual’s assets which are not subject to coercive
enforcement under Article 444 CPC and the assets of a
sole trader or a legal entity which are earmarked for the
payment of staff salaries and social security contributions
if they are credited to a separate account. When the
illegal assets are determined, as a rule, the request will
be to impose precautionary measures on them.
The court issues a ruling with regard to the securing
request immediately on the day of its submission (Article
395, para 2 CPC) whereby the court allows or refuses
to impose precautionary measures. The court rules in
chamber without summoning or hearing the respondent.
The court must allow the securing of the action only if
it finds that the CIAF has the right to secure the future
forfeiture action. Such a right exists if two cumulative
grounds are in place (Article 38, para 2 2012 Forfeiture
of Illegal Assets Act): 1) if without the measures it would
be impossible or difficult to exercise the rights under the
assets forfeiture decision; and 2) the request for securing
is supported by sufficient evidence based on which a
reasonable assumption can be made that the counter
party holds or control illegal assets; unlike the general
rules for securing actions under the CPC, the lack of
sufficient evidence may not be replaced by a guarantee in
an amount set by the court which would serve to secure
any damages suffered by the respondent to the securing
request if it is found ungrounded. The first grounds
justify the existence of a legal interest (need) to secure
the future forfeiture action while the second ones are
an indication of the possible groundedness of the future
action. The CIAF should prove that the two grounds are
in place; however the case law takes that if the legal
interest to secure the future action is not obvious and
there is not information to contradict its existence, it is
presumed and should not be proved.
The ruling of the court on the securing request may be
appealed by means of a private complaint. The CIAF
may appeal against it if the court refuses to allow the
securing, respectively the respondent when the court
has allowed it. The term for appeal is 7 days and runs for
the CIAF as of the date of service of the ruling and for the
respondent – as of the date of service of the notice about
the precautionary measures from the enforcement
agent, the registry office or the court.
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The ruling to allow the securing is subject to immediate
enforcement – a complaint submitted against it does
not suspend the enforcement and the imposition of a
precautionary measure (Article 38, para 3 and 4 2012
Forfeiture of Illegal Assets Act).
The court may allow the precautionary measures set
out in Article 397, para 1 CPC – injunction on real estate,
distress on movables and receivables of the respondent
to the future forfeiture action and other appropriate
measures as determined by the court, including
suspension of enforcement. Along with them, the 2012
Forfeiture of Illegal Assets Act provides for special rules
for distress on cash, bank account, items deposited at
safe deposit vaults and boxes as well as rules for distress
on securities and shares in companies. It also allows
the court, upon the CIAF’s request, to order the sealing
of premises, equipment and vehicles should there be
any danger of dissipating, destroying, concealing or
disposing of the assets stored in them.
However, no rules have been provided for distress
on intangible benefits in the assets of the respondent
(industrial models, trademarks and service marks,
patents – Article 57, para 1, item 1 2012 Forfeiture of
Illegal Assets Act, know how, etc.) or on aggregations and
goods in circulation which would render it impossible to
impose distress on such items in the respondent’s assets
and raise concerns about safeguarding them till the
entry into force of the illegal assets forfeiture judgment.
The gap in the legal framework cannot be filled by the
CPC provisions which also lack rules about securing such
intangible benefits.
The court will allow the precautionary measure indicated
by the CIAF but does not have the right to impose another
measure if it finds that the measure requested is not
justified in view of the needs to secure the future action.
As a rule, the court will also allow several measures if
requested when one will not be sufficient to secure the
future forfeiture action in its entirety (Article 39, para 3
2012 Forfeiture of Illegal Assets Act).
The ruling whereby the court allows the imposition of
precautionary measures does not impose them but is
the grounds for their imposition. Based on it, the court
issues a writ of prevention to the benefit of the CIAF

which certifies the right to impose the precautionary
measure allowed. The precautionary measure itself
is imposed immediately by the authority which is
competent to impose it on the basis of the writ of
prevention upon the request of the authorities under
Article 13, para 1 2012 Forfeiture of Illegal Assets
Act. Competent to impose distress on movables,
receivables, securities and shares in companies is the
enforcement agent; for injunctions on real estate it is
the registry judge in view of the local competence laid
down in Article 427, para 1 CPC.
An injunction on real estate is imposed by means of
recording the court’s writ of prevention in the property
register upon the order of the respective registry judge.
After it has been imposed, the registry judge sends
a notice about the record made to the owner of the
property (Article 42, para 2 2012 Forfeiture of Illegal
Assets Act).
Distress on movables is imposed by means of service
of a distress notice on the respondent. Unlike the
general rules (cf. Article 400, para 1 CPC), to impose
it there is no need for an inventory list, valuation and
delivery of the item to be safeguarded,134 but the
enforcement agent needs to make an inventory list,
valuation and deliver the item only if requested by the
authorities under Article 13, para 1 2012 Forfeiture
of Illegal Assets Act (Article 43, para 3 2012 Forfeiture
of Illegal Assets Act). This rule is ill-suited because it
endangers the settlement of the receivable under the
future forfeiture action through enforcement with
regard to the item under distress if, before the making
of an inventory list, valuation and delivery of the item,
the respondent transfers it for value to a third bona
fide party or sets up and registers a registered pledge
to the benefit of a creditor in the Central Registered
Pledges Register. In such cases, the transfer of
ownership and the setting up of a registered pledge
will run counter to the CIAF, respectively the registered
pledge will provide a privilege for the creditor to
settle pre-emptively from the value of the movable in
the event of its compulsory sale. In this regard, it is
recommendable for distress on items to be imposed
in keeping with the general rules of the CPC by means
of an inventory list, valuation and delivery of the item
to a person who is not its owner.135

The above does not apply for distress on cash in the national or a foreign currency which is imposed by making an inventory and seizure
of the cash and its depositing in a special CIAF bank account (Article 48, para 1 2012 Forfeiture of Illegal Assets Act).
135
The provision of Article 43, para 4 2012 Forfeiture of Illegal Assets Act is also ill-suited – when the movables are owned by a company,
the enforcement agent sends a notice to the Central Registered Pledges Register to record the distress imposed. The provision should be
interpreted in combination with Article 12, para 2 of the Registered Pledges Act (RPA) and has been created to enable a claim in relation
to the distress imposed towards the creditors of any person under Article 3 RPA to whose benefit a registered pledge on any assets under
Article 4 RPA has been set. In this regard, a company is only one of the persons listed in Article 3 RPA which also includes any other types of
traders and a number of persons without a commercial capacity. On the other hand, the assets under Article 4 RPA include not only objects
but also other property items – receivables, companies, other aggregates. In this regard, to enable a claim in relation to the distress imposed
under the 2012 Forfeiture of Illegal Assets Act towards the creditors of any person under Article 3 RPA to whose benefit a registered pledge
on any assets under Article 4 RPA has been set, it is recommendable for the scope of Article 43, para 4 2012 Forfeiture of Illegal Assets Act
to be extended to cover any assets under Article 4 RPA of any debtor from among the persons listed in Article 3 RPA.
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Articles 44 and 45 2012 Forfeiture of Illegal Assets Act
provide for special rules to impose distress on vehicles
which are subject to registration by certain government
authorities – ships and other vessels, land motor vehicles,
aerial vehicles and agricultural and forestry equipment.
Distress on them is deemed imposed as of the date the
authority responsible for the respective register receives
the notice of distress.
Distress on receivables the respondent to the
precautionary measures has to other persons is imposed
by the enforcement agent by sending a notice of distress
to the third party liable and the bank with which the
person has accounts. The distress is deemed imposed as
of the date and time the third liable person and the bank
receive the notice of distress. After it has been imposed,
a notification about the distress imposed is sent to the
respondent.
Distress on all types of bank accounts of the respondent
is imposed by sending a notice of distress to the bank.
Distress on any items deposited in safe deposit vaults or
boxes or on amounts provided for portfolio management
to the respondent is imposed in the same way.
Distress on materialised securities is imposed through
an inventory list as per their face value and their seizure
by the enforcement agent. The securities are delivered
for safekeeping at a bank. When distress is imposed on
registered securities or bonds, the enforcement agent
sends a notice of distress to the issuing company. The
distress imposed is effective for the company as of the
receipt of the notice of distress.
Distress on dematerialised securities, respectively
government securities, is imposed by sending a notice
of distress to the Central Depository, respectively
the Central Depository and the Bulgarian National
Bank – subdepository, and to foreign institutions where
government securities accounts are registered. It is
deemed imposed as of the time of service of the notice
of distress. The distress on securities encompasses all
ownership rights to a security.
Distress on a share in a company is imposed as the
enforcement agent sends a notice of distress to the
Registry Agency. It is deemed imposed as of its entry into
the Commercial Register.
The consequences of the (effect of) securing come into
being with the imposition of a precautionary measure.
The main consequence is that the transfer of the right
to ownership, the setting up or transfer of property
charges on the real estate under distress and the
disposal of movables, securities, shares and receivables
under distress carried out after the time of imposing
the distress do not have effect with respect to the State

(Article 54 2012 Forfeiture of Illegal Assets Act). Any
disposal of an item under distress carried out by the
respondent is invalid unless the third party has acquired
the ownership for value without knowing about the
distress imposed on the item (Article 452, para 1 CPC).
Along with this, as of the time of imposing the distress
or injunction, the respondent is deprived of the right to
dispose of the item or receivable and may not, on pain
of criminal liability, change, damage or destroy the item
under distress or injunction (Article 451, para 1 CPC).
The imposition of the distress or injunction turns the
State into a joint creditor in the enforcement proceedings
instituted when another creditor who has obtained a writ
of execution demands coercive enforcement with regard
to the assets under distress or injunction. In such a case,
the State will participate in the allocation of the amounts
received from the compulsory sale – the amount it is to
receive in accordance with the allocation is kept in an
account of the enforcement agent and is delivered to the
State after it obtains a writ of execution based on the
illegal assets forfeiture judgment that has entered into
force and presents it to the enforcement agent (Article
459, para 1 CPC).
As a consequence of the imposition of distress only on a
receivable of the respondent to the securing, the period
of prescription for the receivable stops running as of the
time the third liable party receives the notice of distress
(Article 46, para 7 2012 Forfeiture of Illegal Assets Act).
The securing measures imposed for the future illegal
assets forfeiture action restrict significantly the
respondent’s legal sphere. This is why the law restricts
their effect for a period of 3 months as of their imposition.
During this time, the CIAF needs to submit an illegal assets
forfeiture action and to present evidence to the court
which has allowed the precautionary measures that it
has submitted the action. As of the time of submission
of the action, the effect of the precautionary measures
imposed is extended until the completion of the case by
a final judgment. If the CIAF fails to submit a forfeiture
action and present evidence that it has submitted it
within the 3-month term, the court which has allowed
the precautionary measures will cancel them ex officio
or upon the request of the interested parties (Article 74,
para 1 and 4 2012 Forfeiture of Illegal Assets Act).
The CIAF keeps a register with information about the
assets secured, their owner and the person who holds
them as of the time of imposition of the precautionary
measures as well as the keeper of the assets. The
register is not public but is used only by the CIAF. It is
recommendable that it be made public to protect the
security of civil circulation in view of the consequences
the imposition of the precautionary measures has
with respect to the third parties – after they have been
imposed, it is not only the disposal of the assets secured
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that is declared invalid with respect to the State but also
the taking on of any other obligations by the person
examined, which would result in difficulties in satisfying
the rights under the judgment for the forfeiture of these
assets in favour of the State (Article 86, para 3 2012
Forfeiture of Illegal Assets Act).
After precautionary measures have been imposed on
the assets, the authority under Article 13, para 1 2012
Forfeiture of Illegal Assets Act continues the examination
of their source but, from this point onward, with the
participation of the person examined and of the persons
who have acquired or control assets of the person
examined and may be affected by the assets forfeiture
if their illegal origin is established. These persons are
provided with access to the evidence collected about the
person examined and its source even before the start of
the action to forfeit them and may challenge and disprove
it by adducing evidence about the legal origin of the
assets. From this time onward, the proceedings before
the CIAF continue as adversary proceedings, including the
possibility for the person examined and the other persons
affected to use attorney defence (Article 60, paras 1 – 4
2012 Forfeiture of Illegal Assets Act). Thus, on the one
hand, these persons are guaranteed the right to a fair trial
and, on the other hand, the initiation of unnecessary assets
forfeiture proceedings if the persons affected provide the
authority under Article 13, para 1 with evidence about the
legal origin of the assets is avoided.

illegality of the assets they have acquired in person
or jointly with the person examined during the period
under examination. The family members are affected
by the forfeiture proceedings in a greater degree in
comparison to the other third parties concerned (see
section 2.2. above); this is why they should also be given
the possibility to take part in the proceedings along with
the person examined. Often, the participation only of
the person examined is not enough to guarantee their
interests to the full.

The law does not set out a possibility for the members
of the family of the person examined under Article
63, para 2 2012 Forfeiture of Illegal Assets Act to take
part in the proceedings before the CIAF (spouses, de
facto cohabitees and children who have not attained
majority) so that they may refute the presumption of

At this stage of the proceedings, the authority under
Article 13, para 1 2012 Forfeiture of Illegal Assets Act
notifies the person examined about the examination
initiated against them, provides the person with all
materials related to them so that the person may
become familiar with them and sets a one-month term
within which the person should submit objections and
adduce evidence. Along with this, the authority under
Article 13, para 1 2012 Forfeiture of Illegal Assets Act
invites the individual examined to submit a declaration
in writing about the assets held by them and by the
members of their family, a list of their bank accounts,
the sources of funds and grounds to acquire the assets,
the transactions in the assets of the person examined
and the members of their family during the period
under examination, obligations to third parties and
other circumstances related to the assets of the person
examined. The scope of these circumstances may be
determined both by the authority under Article 13, para 1
and the person submitting the declaration. If the person
examined is diseased, the heirs who have accepted the
inheritance and the heirs by devise are invited to submit
the declaration. Persons who have acquired assets from
or for the account of the person examined are invited to
submit declarations.136

The register with information
about assets secured is not public
but is used only by the CIAF only. It
is recommendable that it be made
public to protect the security of
civil circulation in view of the
consequences the imposition of the
precautionary measures has with
respect to the third parties

After considering the objections made and collecting the
evidence indicated by the person examined and the other
persons affected, the authority under Article 13, para 1
completes the examination of the assets and draws up
and submits to the CIAF within a month a motivated report
with the content set out by law. The report describes
the type and value of the assets acquired by the person
examined and makes a final conclusion about the lack or
existence of a substantial discrepancy in the assets along
with the supporting evidence. In view of the conclusion
reached, the authority under Article 13, para 1 proposes
to the CIAF to take a decision whereby it terminates the
proceedings under the case file or submits an action for
the forfeiture of the illegal assets in favour of the State.

The meaning of the requirement for declarations to be submitted is not quite clear. First, because the persons invited to submit them
have the right but not the obligation to submit a declaration. Second, because no adverse consequences come into being for them if they
fail to submit declarations – no conclusions to their detriment may be made if they refuse to submit a declaration. Third, because the
declarations submitted by these persons may not be grounds to initiate criminal prosecution against these persons and they do not serve
as evidence in support of charges against them (Article 60, para 5 and 59 2012 Forfeiture of Illegal Assets Act). Fourth, because the failure to
submit a declaration within the statutory term does not preclude the right of the respective person to adduce evidence during the forfeiture
trial whereby they can challenge the evidence collected by the CIAF.
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Illegal assets forfeiture proceedings
Illegally acquired assets may be forfeited only by
virtue of a court judgment following constitutive
claim proceedings which ensure equal possibility for
participation and protection for all persons affected. To
this end, the CIAF submits actions for the forfeiture of
illegally acquired assets in favour of the State. Special
rules for the actions and the forfeiture proceedings
themselves have been laid down in Chapter Six, Section
IV while the CPC rules apply for any issues that have not
been provided for.
The main action is against the person examined who
has committed criminal or other activities under Articles
22 – 24 2012 Forfeiture of Illegal Assets Act and, in the
event of the person’s death, against the heirs by devise
or the heirs who have accepted the inheritance. The
subject matter of the action is to establish the illegal
nature of the assets and to forfeit them in favour of the
State.
In parallel to the main action, the CIAF should submit
forfeiture actions against any third parties who hold
or control illegally acquired assets as of the time of
submission of the actions. In practice, the court will
join these actions to the main one against the person
examined to be heard in one proceeding – the person
examined and the third parties under Articles 64 – 67
and 71 are constituted as respondents to the illegal
assets forfeiture proceedings (Article 76, para 2 2012
Forfeiture of Illegal Assets Act).137 Article 76, para 2 does
not include among the third parties to be constituted as
respondents in the forfeiture proceedings the persons
under Article 63, para 2, items 2 – 5. However, they need
to be constituted as respondents in their capacity of
owners of the assets subject to forfeiture.
The law does not provide for a term for receipt of the
motivated report from the authority under Article 13,
para 1 within which the CIAF should submit the illegal
assets forfeiture actions. The three-month term after the
imposition of precautionary measures for submission
of the actions laid down in Article 74, para 1 is not
preclusive and does not terminate the right of the State
to submit them even after it elapses. However, it is
recommendable for the actions to be submitted within
the three-month term because, only in such a case, the
effect of the precautionary measures imposed on the
assets of the respective person will be extended until the
completion of the forfeiture case.

It is a deficiency of the law
that it does not provide
for the participation of the
members of the family of
the person examined in the
proceedings before the CIAF
even though they are affected
by the forfeiture proceedings
in a greater degree in
comparison to the other third
parties concerned

The CIAF will submit the forfeiture actions in its name
exercising the substantive right of the State to receive
the illegally acquired assets in its capacity of a procedural
substituent. This is why the action formulates a detailed
request for the court to forfeit the assets in favour of the
State. Unlike the general rules under Article 26, para 4
CPC, in relation to the action submitted, the court does
not summon the State as a party to the case.
As a rule, the CIAF will submit the forfeiture actions
against the person examined and the third parties by
a common claim; however, even if they are submitted
by separate claims, the court should join the cases
initiated under them and hear them in one proceeding
(argument of Article 76, para 2 2012 Forfeiture of Illegal
Assets Act). General competence to hear the claims as
the first instance is granted to the district court. Local
competence is assigned to the district court as per the
permanent address of the person examined; however,
if the assets subject to forfeiture include real estate,
the claim is submitted before the district court as per
the location of the property.138 In this case, the claim
is subject to recording in the property register which
is a condition for the court to proceed with the assets
forfeiture case (Article 74, para 3 2012 Forfeiture of
Illegal Assets Act read in combination with Article 114,
para 2 Ownership Act (ОСА)). The purpose of recording
is to make the claim effective with regard to third
parties – any real rights acquired by third parties after

Article 76, para 2 is not accurate and should be interpreted correctively – in the cases under Articles 67 and 71, forfeiture proceedings
are not instituted against the person examined because either the person has not acquired illegal assets to be forfeited (in the case under
Article 67) or the grounds under Article 61, para 2 to initiate the proceedings against the person are not in place, or the person is diseased
(Article 71). In essence, only the third parties who have acquired directly from the person or control illegal assets will be constituted as
respondents in the proceedings against the person examined.
138
The permanent address of the third parties constituted as respondents in the forfeiture case against the person examined is irrelevant
to determine the locally competent court.
137
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It is recommendable for
the 2012 Forfeiture of
Illegal Assets Act to provide
expressly that the claims to
declare invalid transactions
concluded between the
person examined and third
parties are subject to review
by the court which hears
the illegal assets forfeiture
actions

the recording of the claim in the property register may
not be claimed against the CIAF (Article 114, para 1,
littera c OC).
Along with the constitutive illegal assets forfeiture
actions, the CIAF should also submit against the
third parties who hold or control illegal assets under
a transaction concluded with the person examined
actions to establish this circumstance and to declare
the transactions concluded invalid with respect to the
State. Any such actions are preliminary with regard
to the forfeiture actions submitted against those
persons – the court will grant the constitutive action only
if it has granted the establishment action against the
third person. With a view to completing the illegal assets
forfeiture proceedings quickly, it is recommendable for
the two actions to be joined for hearing by the court.
However, the 2012 Forfeiture of Illegal Assets Act does
not provide for the possibility to join objectively the two
actions and, under the general rules set out in Article
210 CPC, such a joining will not always be possible.139 In
this regard, it is recommendable for the 2012 Forfeiture
of Illegal Assets Act to provide expressly that the claims
to declare invalid transactions concluded between the

person examined and third parties are subject to review
by the court which hears the illegal assets forfeiture
actions.140
The general CPC rules apply to the submission of the
claims by the CIAF – they are submitted in writing to
the court and must have the necessary content and
appendices. A peculiarity is that no stamp duty is due
when the claim is filed.
After it receives the claim, the court initiates an assets
forfeiture case and publishes an announcement in the
State Gazette about the case number, the forfeiture
action filed along with an inventory of the assets and
the date of the first hearing in the case which may not
be earlier than three months as of the publication of
the announcement. The purpose is to disclose the case
initiated to the third parties who may be affected by the
forfeiture so that they may submit their claims for the
assets by filing a claim with the court within the term
set out in the announcement. The court constitutes the
persons examined and the persons who have acquired or
control illegal assets as respondents to the proceedings
in order to guarantee their right to defence (Article 76
2012 Forfeiture of Illegal Assets Act).
The court hears the forfeiture case in an open hearing in
accordance with the general procedure under the CPC,
in the condition of public and adversary proceedings
providing the claimant and the respondents with the
possibility for participation and defence. Each party has
the right to present requests for evidence, to adduce
any evidence admissible under the CPC in relation to
the facts it asserts and to be heard by the court. In view
of the difficulties to establish in a definitive manner the
illegal origin of the assets, the law allows for the fact to
be proven based on indirect evidence. The main subject
matter to be proven before the court is the existence or
lack of a legal source of the respondent’s assets.
The claimant CIAF should prove the type and value of the
assets acquired during the period under examination,
their transformation, the legal sources of income and
the ordinary and extraordinary expenses made as well
as the obligations taken on by the person examined and
their family. On this basis, the CIAF should prove that

One of the requirements of Article 210 CPC for objective joining of several claims from one claimant against the same respondent is
for the claims to be subject to hearing by the same court as per the rules of general and local competence. In this regard, the general
competence to review the illegal assets forfeiture action is assigned to the district court while, if the value of the claim to establish the
invalidity of a transaction concluded by the person examined with a third party is up to BGN 25,000, the general competence to review the
claim will be attributed to the regional court (Article 104, para 4 CPC). In a such a case, the two claims may not be joined for a common review
by the district court which will have to suspend the case under the illegal assets forfeiture action against the third party and wait for the
regional court to establish, in the preliminary establishing case by a final judgment, that the assets have been acquired illegally by the third
party, respectively that the legal transaction challenged is invalid. Such unfolding of the actions will significantly slow down the completion
of the assets forfeiture action against the third person.
140
Such a provision is also necessitated by the dependence of the cases under the establishment claims submitted against third parties on
the court judgment in the constitutive illegal assets forfeiture action filed against the person examined. A procedural condition for the court
to admit these claims for hearing is for a constitutive claim to have been submitted against the person examined, respectively granting them
entails that the constitutive claim will be granted. In this regard, it is appropriate to provide for a procedural possibility for all claims related
directly or indirectly to the assets acquired illegally by the person examined to be joined and heard in one proceeding.
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there is a substantial discrepancy in the assets which
cannot be explained based on the legal sources of the
respondent’s income in order for the presumption that
the assets have unknown and, hence, illegal origin may
be applied. The consideration about this is made in
aggregate and jointly, based on the value of the overall
assets acquired during the period under examination as
compared to the overall value of all of the respondent’s
net income for the period under examination, regardless
of whether the assets are present or not and of who
holds the title to them as of the time of submission of
the forfeiture action.
In the absence of an explanation of the source of
the assets, a logical conclusion can be reached that
the assets are of illegal origin (Article 1, para 2 2012
Forfeiture of Illegal Assets Act). The CIAF is not to prove
the source of the illegal assets or the circumstance that
the related third parties under Article 63, para 2 2012
Forfeiture of Illegal Assets Act have known or could have
presumed that the assets were illegal – this circumstance
is presumed and these persons may present evidence to
refute the presumption of knowing. However, if there is
a request to forfeit specific items from the respondent’s
assets, the CIAF should prove independently for each
item that, at the time of its acquisition, the respondent
did not have sufficient income (after deducting the
maintenance expenses) to acquire the item.
To have the forfeiture action rejected, the respondents
to the case should refute the presumption of the illegal
origin of their assets by proving that the assets (or a
specific item in them) were acquired from legal sources,
respectively that the respondents did not know and
could not have presumed that the assets had been
acquired illegally by the person examined.
To establish the value and the origin of the respondent’s
assets, the court assigns an economic expert opinion on
the case. It does not recognise the conclusions of the
expert opinion drawn up by the CIAF experts because
this assessment was assigned by a party to the case and
it is presumed that it is not objective. The assignment
of the expert opinion makes the forfeiture procedure
more expensive and longer; on the other hand, quite
often, the assessment of the value of the illegal assets
in the conclusion of the experts assigned by the court is
significantly lower than the one of the CIAF experts.
The difference in the two assessments (respectively the
higher assessment adopted by the CIAF) will additionally
make the forfeiture procedure more expensive because
the precautionary measures imposed on the assets of
the person examined (or the third party) are based on
the assessment made by the CIAF experts, respectively

the higher assessment will result in higher fees paid to
impose the precautionary measures. Again the difference
in the assessments of the two groups of experts leads, as
a rule, to a difference between the value of the assets
forfeiture actions brought by the CIAF and the value of
the claims granted by the court.141 When the court grants
the CIAF’s illegal assets forfeiture action in part, the CIAF
(but, in practice, the taxpayers) will have to pay the court
fees and other expenses for the part of the action that
has been rejected.
In this regard, it is appropriate for the legislator to
provide, as early as the stage of examination of the assets
by the authority under Article 13, para 1 2012 Forfeiture
of Illegal Assets Act, for such an asset assessment
mechanism which will guarantee the objective and
independent nature of the assessment so that it will be
recognised by the court and, possibly, be checked only if
it is challenged by the respondent to the case.
After the completion of the case, the court issues
a judgment which, along with the accompanying
motivation, is drawn up in writing, announced in the
register of judgments, which is public, and notified to the
parties to the case. The court may grant the forfeiture
action and forfeit, in favour of the State, the illegal assets
held or their equivalent, or it may reject it. As a rule,
the court will forfeit the assets of the respondent – the
third party only if it finds that the main respondent to
the forfeiture action (the person examined) has acquired
illegal assets and sentences them to hand over the
assets to the State. The judgment is subject to appellate
and cassation appeal by the dissatisfied party to the case
within a certain period as of receipt of the notice that the
judgment has been issued.
The 2012 Forfeiture of Illegal Assets Act does not lay
down a deadline for completion of a forfeiture case. Its
duration depends on the details of each case – number
of participating respondents, volume of evidentiary
material to be collected, procedural conduct of the
parties to the case, the judge’s professional background
and other circumstances most of which are outside
the court’s power of administration of justice. For
example, a case will be completed much faster if the
first-instance judgment in it is not appealed against by
means of an appellate and/or cassation appeal. This is
why, it is only through surveys among the courts that
information about the average duration of illegal assets
forfeiture proceedings can be obtained. In accordance
with the CPC general rules, the court is bound only by
two requirements in relation to its role for the quick
completion of a case. First, it must hear and resolve the
case in a reasonable time; second, it must announce its
judgment and motivation not later than one month as

Under the repealed 2005 Forfeiture of Criminal Assets Act, there were cases in which the forfeiture actions submitted differed several
times from the claims granted – see Stoychev, St., G. Petrunov, Al. Velev, M. Veselinova. Civil Confiscation in Bulgaria (2005 – 2010). Risk
Monitor Foundation, Sofia, 2011, pp. 25-26.
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of the hearing in which the case review was completed
(Articles 13 and 235, para 5 CPC).
The consequences of a judgment in an illegal assets
forfeiture action come into effect as its entry into force.
The judgment enters into force when no appellate
or cassation appeal is not submitted against it within
the statutory term or when an appeal submitted is
withdrawn, not allowed to proceed or rejected (Article
296 CPC). A settlement between the parties to the case
has the consequences of a judgment that has entered
into force after it has been approved by the court (Article
79, para 3 2012 Forfeiture of Illegal Assets Act).
To speed up the completion of the illegal assets forfeiture
proceedings, Article 79 2012 Forfeiture of Illegal Assets
Act provides for the possibility of a settlement between
the claimant and the respondent. To conclude one,
there must be a CIAF decision ( Article 9, para 5 Rules
of Procedure of the CIAF and its Administration). In terms
of time, a settlement may be concluded both during the
first-instance review of the case and during the review
before the appellate or cassation court. After it has been
approved by the court, the forfeiture proceedings will be
terminated and only the assets indicated in the settlement
will be forfeited in favour of the State without the need to
prove their illegal origin.
In its essence, the settlement is an agreement between
the claimant and the respondent to the illegal assets
forfeiture action which is concluded before the court
and by means of which they end the legal dispute in
the forfeiture case and make mutual concessions. The
subject matter of the settlement is reaching consent
about the type and value of the assets which are subject
to forfeiture from the respondent. The concessions made
by the CIAF will be in the form of withdrawing some of
the illegal assets forfeiture claims; however, it is unclear
what concessions the respondent to the forfeiture action
will make. I believe that a settlement can be concluded
only if the CIAF does not have sufficient evidence to
lead to the reasonable assumption that all of the assets
that make up the subject matter of the forfeiture action
have been acquired illegally. If the CIAF has sufficient
evidence, it should not conclude a settlement because
the conclusion of one would be contrary both to the law
and its purposes and to good morals.
A settlement concluded should be approved by the court;
the court will approve it if it is not contrary to the law or
good morals. The main legislative requirement is for the
settlement to provide for the forfeiture of not less than 75
percent of the assets or their cash equivalent. By approving
it, the court will terminate the forfeiture proceedings. The
legal consequences of the settlement concluded will come
into effect as of that time – it has the consequences of a
judgment that has entered into force and may not be
revoked (Article 79 2012 Forfeiture of Illegal Assets Act).

Forfeiture of the illegal assets
The entry into force of the judgment to forfeit the illegal
assets (respectively, the settlement between the parties
to the case approved by the court) does not automatically
lead to the forfeiture of the assets awarded to the State
but it is the legal grounds for their forfeiture from the
person who controls or holds them. To this end, the CIAF
should immediately provide the Registry Office with the
judgments for forfeiture of real estate that have entered
into force to be recorded and to submit a request to the
first-instance court which reviewed the case to issue writs
of execution which are needed to enforce the forfeiture
judgments (Article 88, para 2 and 3 2012 Forfeiture of
Illegal Assets Act). Only when the forfeiture judgment
does not envisage the forfeiture of items but their cash
equivalent does the court issue ex officio the writs of
execution in favour of the State (Article 405, para 5 CPC).
The court issues a writ of execution by a ruling after it has
become convinced that the forfeiture judgment that has
entered into force is valid from an external point of view
and that it evidences an enforceable receivable against the
debtor. The ruling whereby the request for the issuance
of a writ of execution is granted or rejected is subject to
appeal by a private complaint within a two-week period
which runs, for the requestor, as of the service of the
ruling and, for the respondent, as of the service of the
invitation for voluntary enforcement. The appeal against
the ruling granting the request does not suspend the
enforcement of the judgment (Article 407 CPC).
In accordance with the CPC general rules, the enforcement
of a judgment that has entered into force is entrusted
to the enforcement agent. The enforcement agent will
undertake coercive enforcement of the judgment on the
basis of a request filed by the interested party on the
grounds of a writ of execution presented (Article 426,
para 1 CPC). However, the general rules will only apply
to a judgment that has entered into force concerning
forfeiture in favour of the State of the cash equivalent of
the illegal assets.
Articles 89 and 90 2012 Forfeiture of Illegal Assets
Act provide for special rules for the enforcement of
a judgment that has entered into force which will
overrides the CPC general rules. In both cases, the
CIAF’s powers in relation to the forfeiture of the illegal
assets (respectively, their equivalent) will be terminated
with the issuance of the writs of execution (argument
of Article 88, para 3 2012 Forfeiture of Illegal Assets
Act read in combination with Article 426, para 1 CPC) –
these powers end with the compilation of the case file:
inclusion of all documents needed for the enforcement
of the forfeiture judgment (forfeiture judgments that
have entered into force, writs of execution issues based
on them and other documents) and their sending within
three days to the Interdepartmental Board for Forfeited
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Assets Management. From then onwards, the procedure
of coercive enforcement of the forfeiture judgment will
take place upon the Interdepartmental Board initiative.
The Interdepartmental Board is a collective authority
which consists of five Deputy Ministers designated
respectively by the Ministers of Justice; Finance; Economy,
Energy and Tourism; Labour and Social Policy; Regional
Development and Public Works. It is not a standing body
but is convened once every two months; at its sessions, it
adopts decisions by an ordinary majority following rules
it has set for the organisation of its work (Article 89 2012
Forfeiture of Illegal Assets Act).
The Interdepartmental Board main function is to manage
(in the broad sense) any assets forfeited in favour of the
State. However, before exercising its main function, the
Interdepartmental Board should carry out the necessary
activities of coercive forfeiture of the assets from the
person convicted and taking possession of them.
The problem is that the Interdepartmental Board
composition and its statutory powers are not adequate
for the performance of the functions assigned to it.
This is true especially about the function to manage
the assets forfeited which are enormous in value142 and
heterogeneous in nature.
In relation to taking possession of the assets forfeited,
the Interdepartmental Board should request, under
Article 426, para 1 CPC, of the enforcement agent to
begin coercive forfeiture of the assets based on the
writ of execution issued in favour of the State. On the
basis of the request, the enforcement agent will forfeit
coercively the movables awarded to the State, collect
the receivables and transfer the possession of any
real estate awarded to the State. In the cases when no
specific assets are forfeited but their cash equivalent, the
enforcement agent will carry out a compulsory sale of
the items of the personal assets of the person convicted
on which distress and injunctions have been imposed
and transfer the amounts collected from the sale to an
account of the State.
The division of the powers in relation to the forfeiture of
illegal assets between the CIAF and the Interdepartmental
Board is inappropriate because it will slow down and
make the procedure of assets forfeiture in favour of
the State more expensive; in addition, it will inevitably
result in shocks in the forfeiture process related to the
technical difficulties of handing over (by the CIAF) and
taking over (by the Interdepartmental Board) of the work
performed in relation to the forfeiture.

According to the 2012 CIAF Annual Report, the assets forfeited in 2012 under judgments that entered into force amounted to BGN
12,369,345 or EUR 6,400,000.
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CHAPTER 8
Management and Disposition of Forfeited Assets
The actual forfeiture of illegally acquired assets does not
achieve in full the objective of the law to protect the public
interest and restore lawfulness and justice. Forfeited
assets need to be well managed and their economic
functions well preserved so that they can be used
effectively to public ends as well as for compensation for
damage caused by the crime that generated the illegal
assets. In this regard the main question once the assets
have been forfeited concerns their administration and
management.
The lack of an overall concept for managing forfeited
assets and of prerequisites for the assets’ safekeeping
during the forfeiture proceedings creates certain
insecurity as regards the overall objectives of forfeiture.
Therefore, measures adopted and level of effectiveness
achieved in safekeeping and subsequent management
of forfeited illegal assets in favour of the state should be
a special focus of civil monitoring.

The actual forfeiture of illegally
acquired assets does not achieve
in full the objective of the law to
protect the public interest and
restore lawfulness and justice
143

The lack of an overall concept
for managing and safekeeping of
forfeited assets creates certain
insecurity as regards the overall
objectives of forfeiture
Assets management should cover both the period of
freezing the assets and the period after the assets
forfeiture.The aim is to preserve the assets.
Article 81 to 86 of the 2012 Illegal Assets Forfeiture Act lay
down rules for the management of frozen assets during
the litigation until the forfeiture order is enforced or the
interim relief is lifted. These rules aim to preserve the
assets so they can be either forfeited or returned to the
owner or, where preserving the assets is not possible, be
cashed so as to keep their value.
Having such rules in place is required by the (generally)
significant value of the frozen assets that need to be
preserved and maintained, on the one hand,143 and by
the relatively lengthy period of time during which these
assets have to be preserved, on the other. Against
this backdrop, the legal regulation of frozen assets
management in the 2012 Illegal Assets Forfeiture Act
appears to be illogically concise and in practice does
not provide for rules for safekeeping and maintenance

According to CIAF 2012 annual report, assets at a total value of BGN 182,475,307 or approximately EUR 92,000,000 were frozen in 2012.
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The legal regulation of
frozen assets management
in the 2012 Illegal Assets
Forfeiture Act is extremely
concise and in practice does
not provide for rules for
safekeeping and maintenance
of the frozen assets. The
regulation does not provide
for a special body in charge
of managing and supervising
frozen assets

of the frozen assets. The regulation does not provide
for a special body in charge of the management and
supervision of frozen assets, but in essence reproduces
the general rules of the Civil Procedure Code regarding
management of frozen assets, which rules are highly
inadequate to ensure that assets are preserved and
maintained.144 The bodies under Article 13, para 1 of
the 2012 Illegal Assets Forfeiture Act may only check
in what condition the assets that have been handed
over for safekeeping are, but they may not keep and
manage the assets; they are not liable for the assets’
preservation; nor may they impose penalties if they
establish that assets are being poorly kept. This lack of
adequate legal regulation regarding management of
frozen assets often translates in practice into dispersing
and plundering of the assets, or into a decrease in their
value by the time of their forfeiture in favour of the
state. Another deficiency of the legal regulation is that
it fails to provide for liability for damage caused to the
frozen assets by the person who has been entrusted
with keeping the assets.
The body granting interim relief may order that the
assets be left for safekeeping to the person under
inspection, or to the person who holds the assets at
the time interim relief is granted. More often assets
are left for safekeeping with the owner as the latter is
considered to be the most interested in taking good

care of the assets. However, at CIAF’s request the court
may appoint another safekeeper to who items are
handed over for safekeeping upon him/her signing a
take-over note.145 If the safekeeper fails to discharge his
or her duties, at CIAF’s request s/he may be replaced by
another person.
The nature of certain assets requires special
maintenance. This is why Article 83 of the 2012 Illegal
Assets Forfeiture Act expressly designates the persons
to whom moveable property of historical, scientific,
artistic, antiquarian or numismatic value as well as exotic
animals or plants etc. should be handed over for safe
keeping. Items are handed over for safekeeping upon
the designated person’s signing a take-over note.
Costs incidental to the safekeeping and maintenance
of the frozen assets shall be paid by CIAF (Article 82,
para 4 of the 2012 Illegal Assets Forfeiture Act). This is
a reasonable rule only in so far as assets are kept by a
person other than their owner. Levying against taxpayers
costs for maintenance of assets where the latter are kept
by their owner is unacceptable considering the principle
that costs incidental to the safekeeping and maintenance
of property are to be borne by the owner.
Regard paid to the purpose of interim relief, it is not
expedient to keep perishable items or such that may
be substantially diminished in value during the period
of safekeeping or146 else whose preservation requires
disproportionate costs. In these cases, at CIAF’s request
the court may grant sale of such items to be performed
by an enforcement agent. The proceeds from the sale
are transferred to the CIAF bank account (Articles 84 and
85 of the 2012 Illegal Assets Forfeiture Act). Recourse to
this procedure should be admitted de lege ferenda for
items that are not perishable or subject to substantial
decrease in value, but the costs for whose safekeeping
are equal to or exceed their value.

The lack of adequate legal
regulation regarding management
of frozen assets often translates
in practice into dispersing and
plundering of the assets, or into
decrease in their value by the time of
their forfeiture in favour of the state

The rules laid down in the Civil Procedure Code aim at securing forced execution of individual claims in generally a small size, where the
execution is levied against particular objects of the debtor’s property. Interim relief is granted respectively in relation to assets of generally
insignificant value that need to be preserved over a short period of time till they are cashed.
145
The person to whom assets are handed over for safe keeping must exercise due care, collect revenues from the assets and account for
both revenues and safekeeping related expenses; the person has no right to use the assets. At the same time the safekeeper is under the
obligation to notify CIAF of any risk of damage to or destruction of the assets; of actual damage to the assets; of any proceedings affecting
the assets; as well as of any steps related to transfer of assets or of title over the asset to third parties.
146
“Or” is more appropriate than the original “and”.
144
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Hence the question of forfeited
assets management remains
practically unresolved, which poses
a threat to significant practical
problems regarding preservation of
assets
Unlike the act repealed in 2012, the 2012 Illegal Assets
Forfeiture Act provides for the establishment of a special
body in charge of managing forfeited assets. Once the
forfeiture order takes effect, the Interdepartmental
Board for Forfeited Assets Management shall take the
required actions to preserve and safe keep the forfeited
assets so as to avoid their dispersing, destruction or
decrease in value. However, changes to the regulation
of forfeited assets management are palliative and
incomplete and the new regime of assets management
is practically inapplicable.
Firstly, according to the 2012 Illegal Assets Forfeiture
Act the Interdepartmental Board assumes management
of illegal assets only after writs of execution in favour
of the state have been issued; thereafter supervision
of the assets’ management is entrusted to the CIAF.
Secondly, the 2012 Illegal Assets Forfeiture Act does
not accord any actual powers to the Interdepartmental
Board, nor ensure any funds and resources regarding
the management, safekeeping and supervision of
forfeited assets. Although the rationale of the law is
to entrust the management of forfeited assets to the

The state has acquired title to
property but there is no body
in charge of this property’s
preservation. Upon entry
into force of the forfeiture
order (and in fact even before
that), the former owner
is no longer interested in
preserving the assets

Interdepartmental Board, the single power the latter
has in this regard is to make proposals to the Council
of Ministers with respect to sale of forfeited assets or
transferring their management to public organisations.
Hence the question of management of the forfeited
assets remains practically unsolved, which poses a threat
to significant practical problems regarding preservation
of assets.147
The main problem concerns the lack of rules regarding
management of assets from the moment the court
forfeiture order takes effect until the state is put in
possession of the assets. This period may extend from
one month to more than a year and it is of critical
significance for the preservation of the assets.
During this period the state has acquired title to
property but there is no body in charge of this property’s
preservation. At the moment of entry into force of the
forfeiture order, the defendant’s assets are frozen and s/
he is entrusted with their safekeeping thereby assuming
that assets would be best cared for by their owner.
However, upon entry into force of the forfeiture order
(and in fact even before that), the former owner is no
longer interested in preserving the assets. At the same
time CIAF is not under the obligation to take due care
of the assets; it is only required to compile and send to
the Interdepartmental Board the case file necessary for
executing the forfeiture order (Article 88, para 3 of the
2012 Illegal Assets Forfeiture Act).
The Interdepartmental Board may take charge
of assets management only after it receives the
case file from CIAF; however, it will only step into
possession of the assets at a much later moment,
only after enforcement proceedings for putting the
state in possession of the respective property have
been completed. In view of the time required for
compiling the necessary documents for recordal of
the effective court order, issuing a writ of execution
and submitting it to the Interdepartmental Board,
convening a meeting of the Board, commencing and
completing enforcement proceedings etc., a good two
to six months or even longer can pass from the entry
into force of the forfeiture order until the state is put
into possession of the property, during which time the
forfeited property remains completely unattended.
As a result thereof at the time of entry into possession
of the property (and often even as early as at the time
of entry into force of the forfeiture order), the forfeited
assets are in practice already completely impaired
or destroyed and not good to be used as intended or

These problems have been reiterated by a number of non-governmental organisations well ahead of the adoption of the 2102 Illegal
Assets Forfeiture Act, cf. e.g. the publication by the Center for the Study of Democracy from February 2012, “Management and Disposition
of Proceeds of Crime”, as well as Stoychev, S. G. Petrunov, Al. Velev, M. Veselinova, “Civil Confiscation in Bulgaria (2005 – 2010)”, Risk Monitor
Foundation, Sofia 2011.
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A good two to six months or
even longer can pass from
the entry into force of the
forfeiture order until the
state is put into possession
of the property (through
the Interdepartmental
Board’s facilitation), during
which time the forfeited
property remains completely
unattended

sold. Such state of play renders assets forfeiture largely
meaningless. But even after the Interdepartmental Board
enters into possession, it has no actual powers regarding
safekeeping and maintenance of the assets, although in
the period after entry into possession until sale of the
assets or their transfer to a public organisation or a local
municipality someone has to take care of safekeeping
and maintaining the assets.
Given de lege lata regarding management of illegal assets,
it appears illogical to split management powers between
different persons, those being the person inspected;
an expressly designated safe keeper; other persons
in the period after freezing the assets until entry into
force of the forfeiture order; and the Interdepartmental
Board after entry into force of the forfeiture order. This
splitting hinders the effective management of assets and
does not guarantee continuity in the preservation and
maintenance of assets.
In this connection it is advisable that powers
regarding safekeeping and preservation of assets
subject to forfeiture are concentrated solely in the
Interdepartmental Board from the very moment of
freezing the assets. The Board should respectively avail
of the required capacity, means and mechanisms for
safekeeping and preserving the assets, including sealing
of assets and managing their safekeeping until the assets
are sold or transferred to a public organisation.
Forfeited illegal assets should be put effectively to a
public use, which is implied both by the objectives

of the law and the international legal commitments
which Bulgaria has assumed in relation to forfeiture of
proceeds of crime or other illegal assets.
The Interdepartmental Board is granted discretionary
powers regarding use of the assets. It may propose to
the Council of Ministers one from the two statutory
options. The first is to allocate for management
forfeited assets to public organisations and local
municipalities, and the second one is to order the
sale of the assets. The law does not provide for any
criteria in choosing how to make use of the assets
and the Interdepartmental Board enjoys discretion in
each individual case. It rules on the use of the assets
by a decision taken in a public hearing attended
by representatives of not-for-profit organisations,
industrial and professional associations, or the
National Association of Municipalities in Bulgaria.
It should be noted that the law does not require the
Interdepartmental Board to extend the forfeited assets
or the proceeds from their sale to organisations assisting
victims of crimes or to repair crime-related damage.148
This gap in the legal regulation does not allow to pursue
the end goal of the law to protect the public interest by
repairing damage caused by crime.
The law further fails to stipulate any rules for allocating
the management of assets to public organisations
or local municipalities. There is no mechanism in
place for announcing or putting to discussion the
Interdepartmental Board’s decision to allocate
management of the assets (instead of selling them); or
a time frame for extending the management of assets;
or conditions upon which to allocate the management
of assets; or terms and criteria for selecting the public
organisation that would be interested in acquiring the
assets (in case several organisations are interested in
managing the assets). In this situation it can be expected
that cases of allocating management of forfeited assets
to organisations would be a rare practice. However,
the need to lay down rules for the allocation of assets
management is demonstrated by the fact that often
it would not be possible to sell these assets and they
would have to be allocated in order to be managed and
used.

It appears illogical to split
management powers between
different persons. This prevents
effective management of assets

The Bulgarian legislature has not taken into account the recommendations made in the UN Conventions against Transnational Crime of
2000 and against Corruption of 2003 (Bulgaria is a state party to both conventions) that forfeited assets are prevalently used to compensate
the victims of crime.
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It is advisable that powers regarding
safekeeping and preservation
of assets subject to forfeiture
are concentrated solely in the
Interdepartmental Board from the
very moment of freezing the assets
In case the Council of Minister, acting on a proposal
of the Interdepartmental Board, decides to order the
sale of forfeited assets, the assets shall be sold by the
National Revenue Agency following the procedure
provided for in the Tax and Social Security Procedure
Code for auction. To this end the Interdepartmental
Board communicates to the National Revenue Agency
the decision of the Council of Ministers within seven
days after its adoption, together with all documents
required to proceed with the auction.
Generally the National Revenue Agency carries out
the sale through public bidding or auction (Article 238
of the Tax and Social Security Procedure Code). The
initial bidding price of the assets sold is set by the
public enforcement agent or by an evaluator and is
equal to the market value. Failing that, the assets are
subsequently offered for sale by respectively reducing
the initial bidding price which may go down all the
way to 50 pct. of the initial price (Article 245, para 3
and Article 250, para 2 of the Tax and Social Security
Procedure Code). The sale procedure may take from a
couple of months to more than a year from the time
the assets have been made available to the National
Revenue Agency. The sale proceeds are paid to the
state budget.
The procedure set forth in the Tax and Social Security
Procedure Code does not guarantee a successful sale
of the assets.

A deficit in the law is that the
Interdepartmental Board
is not required extend the
forfeited assets or the
proceeds from their sale
to organisations assisting
victims of crimes or to repair
crime-related damage

Cases of failed sales are a frequent practice for a number
of reasons:
 often the forfeited real estate are practically unsellable either because of joint ownership or because
they have been plundered or destroyed and not
good for use;
 another obstacle for the sale of real estate are
mortgages attached to them that often exceed the
market value of the real estate. Attached mortgages continue to weigh in even after the state has acquired the real estate, which is why the state is not
interested in selling the estate – in so doing the sale
proceeds would all go to fulfil obligations to the mortgage grantor, and the state will not be able to cover
sale-related costs;
 the high initial bidding price is another obstacle for
selling the assets, bearing in mind the requirement
under the Tax and Social Security Procedure Code
that the buyer must pay the price in cash shortly after the sale is completed. In the context of economic
crisis in the last five years the persons capable of immediately paying the price are not that many;
 assets turn out to be unsellable for subjective
reasons, too. Sale of assets forfeited from notorious
criminals is in general a strongly dissuading factor
for taking part in biddings for these assets. In other
cases the former owners of the assets exercise direct
or indirect pressure over the persons willing to take
part in the bids and try to deter their participation.
As a result of this in some cases after a number of
unsuccessful bidding procedures, the former owners
buy back from the state the forfeited assets through
intermediaries at a significantly lower price than the
market value.
The practice of unsuccessful sales requires more flexible
mechanisms for the sale of forfeited assets that would
overcome the factors preventing successful bids. At the
same time this practice requires clear statutory rules
for allocating management of forfeited assets to public
organisations or local municipalities. Because if after
exhausting the options for sale under the Tax and Social
Security Procedure Code the assets remain unsold, the
National revenue Agency notifies the Interdepartmental
Board in writing and remits the case file so that another
decision regarding the management and dispositions of
the assets may be taken (Article 90, paras 1 to 3 of the
2012 Illegal Assets Forfeiture Act). In this case the state
will continue to pay costs incidental to maintenance and
safekeeping of the assets unless it allocates it to a public
organisation or local municipality.
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